


ColManea ^untiCca. 

CONSItiTING OF 

T B A C T S, 

RELAT'IVE TO THE 

LAW ANP CONSTITUTION 

O F 

E N G 1. A N D 

\70LUME THE FIRST. 


SPARSl COITlICIMUS. 


4 *^ 


LONDON: 

FI^JItlTED^FOR W CLARKE, SONS, LAW-BOOKSlLLESS, 

PORTUGAL-STREET, LINCOLNS IN^A 

1^59 




t « 


P R .E E A G E. 

• • 

I T is •generally known to thofe who are nioll 
CDiiverfant wfth the materials of legal litera¬ 
ture, that a conn'^icrable porticTn of the labouisof 
many eminent Lawyers oCformer times remain in 
a gr«at,meafurc ufclefs to the purpefes of ihllruc- 
tic>n and ^Improvement, fbr want of l*cing dif- 
fufed by ttieans of«the prefs, lb as to Ineet the 
pjorc general npticc of the Profeffion. Some 
Treatifes of acknowledged ^celicnce, and of 
great authdrity, which lia’fe formerly promoted 
the Ifudy of the La\^'", and_\vhich have been 
of*calionally ccwifulced and relied upon*^ the 
eoinpolition of fome of the mod auihenfic booi^'< 
* in thatfcience, are now loll; and otlicrs, whieh 
at this time ferve to adorn iIk: libraries and to 
gratify the Guripfiry of their poli'cHbrs, may, 
p»oba[)ly fpom ilie f^me caiilc, be wholly loll, 
or "remain ufelcfs to polletiiy. liiilances of this 
kind occur frcqucntly^in going over the books 

** A Reading on the important rtatutc, Wclltn. li. c. i*. 
I>e Donis Conditionalibos.by Sir Thornar Littleton, author 
of tlu ^I'reatite on^Xenitres, quoted by J.ord Coke in hiff 
Gomnfcniary" as Aftant in his timiT. may probably be found 
in fume of our public librarie*:, and would b* a U«nrabl« 
acquifuion. 
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of Reports novc printed, wherein ^ appears^ 
that authorises formerly extant in folemn de- 
ciiions of the courts^ and accordingly quoted 
in fupprrt of later determinations, are hovv no ' 
linger to be found, from the very imperfect 
manner of co'ilc.cding the Law Annals or Year 
Books, which, by \vhatQver authority iJ\ey may 
have originally been compofed, arc come to 
our hands in a very imperfedi: and mutihited 
ftaKr, notwiihftadtrmg th^ very ample mateiials 
which our public libraries afford of fupplying 
the deliciencies ' < < 


Among other inftatfees it is to b^ icgretred, 
:hac a great part of the learned compoiitions ot 
tlait venerable ornament of the.law I -ord Hale 
liave never yet rc'ached tjie hands of the Puf- 
iir -p ; a rcafonable hope may however be cu- 
terrained from the general eftirnation in which 
his wj-ftings are held, and the hands in which 
Uhiic of them arc faid^to remain, that they will 
hereafter,enlargc thcftock of legal learning, and 
. eSetend the reputation of their author. And, 
wirl'.ciut reourrino; back to ■fomier times- it 

iiusfl neeciraiily happen under the pVefent want 

^ ■ 

of regulation for an authentic and a conti- 

V-- « « 

lured jnibiieMtion of the/Adjudications of our 

• • A coil fuloruble ii ries of Law Annals, particularly of 
E‘iw. III. wanting in tiu; printed t-yulou of the Year Books, is 
t-xtunt in a very fair MS. in the JiiLcr-'dVmpIc library. 

f Several valuable ''iVa^ls ol‘ rl.i> Author*' hav4 been 
lately TlMde,public iu Mr. H/aouAit’s Collictiom of 

I, A’.V *1'r ACl •). 
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Courts ofJL.iiw, that many imp^riant aftihoritic? 
v.’ill be left to float on the uncerta^ furface of 
tradition, which mi^ht j'>r6ve of general’utility 
•and'advantage, if pioperly recorded. 

'fh is I’liblKution is thcrefttre intended to fup^ 
•fdy, in fome ds?giee, repolitory* ’for the pre- 
fcrvatlot^, of fifch po«tions^*of fcatteied litera- , 
ture ar> .relate tt' opr Conflitution and form of 
ijovQrnment, tht Theory and Ihat^lice of the 
l aw, the Jurifdjd.ion of th« feveial Coiiiits, 
and of fuch Authorities and Determinntions of 
the Courts.ns have wholly cfcapcd the •atten¬ 
tion of our .Reporters, or which are but flight- 
iy or impprfcflly i;pcorded in their bocJks ; with 
or her fpccial Arguments and Opinions in Cafes 
of difiiculty and importance.* Of all thefe the 
prcfcni Vokime will, it is*prefumed, be foi*n<i 
to comain inilances of*lufiicient wciglit and con- 
ftquence to rck’ommer*d it to^the attention of 
the more fludious and intelligent pait of 
profeiTion, and to convey its ovvn apology for 
extending the materials of the .lawyer’s library. 

The nunicrous accc/hons of Law Books which 
• - * • - 
are daily «ireated by •the accumulation of new 

flacthes, with*'the many determinations upon 

* ilicrtf, Snd the rules ,of court* legulating. the 

prater ice therein^ nccefrarily de.^mnd the attcii-v 

tiOn of the modern lawyer, to whom it is found* 

lo be effcntially ufeful to be apprifed of the 

mcan^ of- knoyTledge in tlifc fcvcral branches 

of the law, which are thus occafionally /up- 

plied by the labour and induflry of thofe, who 

luive 
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have aj^pUed their talents to the p^irpoles o{ 
fuch inforrr.ation. This intelligence, we ap¬ 
prehend, is more particularly defirable to thofe 
who relide at a diflance fioin the Courts at 
Wcftn-'Infter, andin the fevcral dependencies 
of our gov'irnment al'»i*oad, ibr whofe more 
peculiar information thqj'efore our R^egister 
OF Law Publications is calculated, by 
pointing out, every 7'erm, al) fuch new publi- 
cai^ions, accomppnied with a general acepunt 
(where it feems neceflary) of the contents and 
mode of treating each fubjedt ; witlv fuch other 
particulars as may enable every one tp form a 
previous opinion of any purchafe he .p^ay think, 
proper to make. This, diough a fccondary ob- 
jedt of our plan, v^e prefume to hope, will prove 
a defirable part of it. It remains only to af- 
fure our Readers, that from the approbation 
and Qommunications which our Undertaking 
has met with in the courfe of the feveral Peri¬ 
odical Publications of which it confifls, we are - 
become pofTefTed of Original Materials for fevc- 
ral enfuing volumes. 


CON- 



c O N T E N* S. 


L CASE of the Commendaa^ befors the Privv. 

• •CouKciE, i6.*Jac, I. ' * .• Page i 

IL VlNDy:ATIOW t*F THE JOIMSOtCTIOH OF THE 
CoL'R’P OF Chancery, ^'ith fhe Judgment given by 
IviNO James on O^carion of the Controverfy betwreca 
EoBfto Chancellor Ellesmere and Lord Coke. 

• ' • io 

in. Lord Chief Justice Reeve’s Instructions to 
his J^E^Pua'*’- concerninfr the Study of the Law’ 

W. Sir JiV'^ES Marriott’s Argument' in giving 

Judgment in the Court of Admiral rv in the Cai'e 
of the Ship Cclumbi'S Hi 

V^ 'E*iie Duke of TSIewcastle's Letter to Monfieur 
^vdiCHELL, in Anfv/er t<fcthe Prussian Memorial, 
refpt;< 5 ling the Capture of VefTels aijd Property belong¬ 
ing to Neutral Powers in Xime^of War 129 

YL An ARGUMEisa' of Lord Bacon, when Attorney 
General, oji the Writ Dl Rlge Inconsult*o, in thtf 
- Calc of the Grant of the OHicc of Superfcdcas in the 
Common Pleas, 13 James I. ^ 168 

Vil. Case ON the Vald^ity of Equitable Rsco- 
with the *Opi/iieiti> of feveral eminent Counfel 
thcrtfoij ^ 214. 

.vm. .0^ NiONS of ft-vcial enjinent Cgounlll on the Cal* 
of Lord Clive’s Jagi^^re *2^6 

IX. Lord Half’s Preface to Rollers Abridgment 

263 ' 

X. Case of Perrin Biake in the King’s 

Vfith th»Arguments of the Judges therein 283 
XI. Case of the Duchess of Kingsto:*;^s 

made in France, with the Opinion of Monfieur 

* Tarrrt thereon • • 323 

Xn. Ca5« 
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content's. 

XIL Case o*" Brl kworth anc TttiRKiYL in K. B. 
on a Case‘in Replevin, referved at the Ailizes for 
Cambridge, 25 G«d. 3. Page 332 

XIII. Case oi- Wilj-oughby and WillogghEy in 

, Chancery, on Priority of Mortgage Debts 337 

XIV. Reading on the Law of Uses, bySEEjEAN-r 

Carthew, at Nem? Inn, Michaelmas, ^ 3 Wil¬ 
liam and Mary 369 

XV. Case OF Bagshaw and Spencerin Chancery, 

22 Geo. 2. 378 

XVI. Case on thv; Operation of tiie Statute of 

Uses, with the Opinions of Mr. Booth, and other 
IcarneJ Counfel, thereon 421 

XVII. Select Cases determined in Chancery, 1# 

Lord >Hardwxcke, on the Statute of Mort¬ 
main 433 

XVIII. Decree or Lord Chancellor Northing* 
TON ill the remarkable Ca^ of Norton v . Reilly 
^ aL ' ' 458 

XIX. Case of West v. Er’issey in the Excnio^iER, 

'I'rin. 1726. 463 

XX. CaIse of Atwood v. Eyre in Chancery, ot* 

quafhing a Signijit.a’uit 468 

XXI. Case on Devise ok Real and Personal 
Estate, with Mr. Peere Williams’s Opinion 473 

XXII. Observ\tions on the great Expence of profe- 

cuting Suits at Law, with a Plan propofing a 

Remedy 476 

XXIIL Case of Elizaee th Dunn on a Trial for 

• Forgery 481 


RegJster or Law Publications from Hilary 


Term 1788, to Easter Term 1790 — — [ij 
Trinity 1'erm, 1790 — — — — — [^3] 
Michaelmas — 1790 — — — — — [^92 
Hilary — — lygi — [27] 





To CO RRES PO ND ENTS. 

» * 

TE^E feeler eat phafiire making our acknowledgments 
for the fev^ral communications whit^ have been already re¬ 
ceive anti for the aJNi-ances of further favours towards 
enlargOTg our Jiock of^ original materials^ which we have 
met with from fcvei'al re/peSiable Gentldinen in the profeffidti^ 
who have exprejjed their intentiosf. of promoting this Publi¬ 
cation. • , • ■ * " ■ 

To oUr Coi^ej^ndent A. wko makes us the offer of fame 
pape*rs on conjUtutional fuhjrcis of laxv of the time James I. 
we Jhall be much obliged by the Lommunicatlon of thcm\ but 
as probably fomc among them will be fojind already in priut^ 
ami as it is our intention to*be v^y fparing of infertion of 
fuch articles^ it will be proper to make fu^h a jele£tion as will 
bejl anpvuer the purpofes of original Information and gemrat 
injirutiion. • • , 

Our Tf''ell-wiJJjer at Cambridge, w'ho is particularly de- 
firous of the opinions atid arguments of Gsunfel on difficult 
points of laiVj will, we truji, be difpojcd Jo give us additional 
credit for the very valuable materials of that kind with 
which we havg been favot^md in the preft*nt publication, as 
ZLi'll 4K for others which are in preparation to be brought 
•/orwatj. « 




CAS,E OF COMME n'd A M S. 

• • • • 

HHE f9llQwing Paper contains an account of a Jlngular 
paffagem thehijiory of Xur judicature^ and the adminifiration 
of jujiice^ In the Case c/" CoMMEfTDAWs, io..Ja. 
which is reported in Hobart 14^, under the name ip/'CoIt 
and Gl^over vg-Jks the Bifhop of Coventry and •Litch- 
fielJ, /«|^Mo^r ^98. and I. RolV 451* fome pojkions were 
laid Hown hy Serjeant Chibonie, which were nprefented 
to his Afaje/ty by Dr. Bilfon, then Pijhop o/’W'iiichcfler, 
as**ver^ injurious to thi King s prerogative ; namely^ tlmt the 
H^njlation of Rijhops was cwitrar^ to the canon lavj\ fc- 
condlyt that the King had no power to grffnt Coiiiinendains 
but in c^e of neerffity ^ which necefit^ could never happen fe^ 
caufe no man was bouftd to keep up hofpitality beyondhis*n\eans., 
James, ever jealous of his prerogative^ took alarm at tbefe* 
dangerous doctrines ; and determined not to fuffer any further 
argument upon points fo nearly concerning his royal dignity, 
duelled his then J^ttorncy-general. Sir Francis Bacon {who 
feems To have ^£icd as h^ mp, incipcd advi/ir in this mea^ 
tui e) fgnify his^plcafure to the Lord Chief fiyiiee. Sir 
iidward CJpke, that he held it nccejfary*himfcf /henid be 
eonfultcd, before the fudges pr0^'ededfartl^'r in the oagument, 
which ^vas foon to be had in the Exchequer Chamber. 

The following account is the procieding in the Council, ami 
itftppOj/ed to' be drawn up by Sir Francis Bacon binfef, 
not only ^lom *tke mention he makes, iff a letter to Sir GeOrge 
Villicrs, of a draught he had made for that purpije, big, as 
may be fufpctlcd from the Jlylc and manner of it. A copy of 
this trai?has already been printed very incorreiily in a quas-to 
* V OL. i, ^ B * vtdume 
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vohtrni “ Letters of Sir Francis 

I 702 ,^/(^r Ai^Q. It has now been collated with px^o^iginal 
entry, the Council-book ; and is brouglk'^rward to the 
*^'nohee of perfons curious in the hijlory of themw an^p^la'df 
'proceedings. 

I'he following lettery written by 5/r Francis Bacoli to Kin^ 
James {extraflcdfroMC?h 9 \^yp. ’^ 7 ..')ywillbejl^penthefcene 
that will be exhibited in the proceedings at the Coukcil-board: 


Sir FRANCIS BACON, the Kinoes Attorney, 

c 

TO THE KING, GIVING ACCOUNT TOUCHING THE 
COMME NOAMS. 

r 

'* JT,MAY PLEASE YOUR MOST EXCELLENT MAJESTY, 

I Afi'I not ftvift to deliver "any thing to your majelly 
before it be well wciglied : but now that I have informed 
myfclf of as much as is n^cefiary, touching this proceeding 
** of tiie i..4.'jt<es to the argument of tije coniinendamf., (not- 
“ with^hanJing your majeliy’s pleafure fignified by me u^on 
'* youi liUijefty’s cjnimap ’ nent, in prefeiice of my lord chan-> 

'* cejior and the bi'hop of Winchefter, to the contrary), 1 do 
** think ft ht to adveriifc your'majefty what hath paSlcd ; the 
“ rati*er becaufc 1 fui^pufe tliKi judges, fince they performed 
“ not your commandment, have at lead given your majclly 
their reafons of fn'>.: <g therein; I being to anfwer for the 
** doing of your inajeily’s commandment, and they for the 
** not doing. 

“ I did conceive that in a caufe that concerned your 
*‘'majefty, and your roya’ power, tiie judges, having heard 
" your attorney-general argue the Saturday before, V'Ould of 
themfelvcs have taken fartheS' rime to be a'^vifed. 

** And (if I fijl not in memory) my lord Coke received 
'' from your majefty’s felf, as I take it, a precedent com- 
reandment, in Ili’ary term, ^hat both in the rege inconfulto, 

" and in the com.mcndams, y.hnr attorney Ihould be heard to 
Ipeak, and then ftay to be made of farther proceeding till 
•* my lord had fpoken with your majefty. ^ ’ 

** Neverthelefs. hearing tliat-the day was appointed for 
the judges argyn'ient, contrary to my epcpeflation, I fent 
'‘on Thujfday in the evening (having received'*i'*our ma- 
“ j«5iiy’s commandment but the fay before in the afternoon) 

" atiettef to my lord Coke, whereby 1 let him know, that upon 
'* forac r • -wi: cf my lord of Winchefter (who by your <kmx- 
" mandment was pi dent at the argument) of that which pailea, 
it was your majefty’e exprefs pleafure that no farther pro- 

" ceeding » 
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ceeding fhouftPbe, until your majefly had confcrfcd with your 
** judge^t; which your majefty thought to liavelaone at your 
being now laft in town; but by reafon of your marty and 
weighty occalions, your princely times would not ferve; 
•• and Uiat It was your pleafure he fhould lignify fo much to 
• ** the 1^11 of the judges, wheretlf his lordihip might not fall. 

** His aniwer by word to my ma^ was,•that it were good the 
* fell of ftie judges underllood fo much froinymyrdf. Wherc- 
** upon T (that cannot flcill in fcruplc%iu ntatter <>f fervice) 

•* did writJ^dW Friday three feftral leq^ers of ULe content to the 
** judges ofthc common pleas, and the barons of the exchequer, 

** and the other three jii§:cs of the king’s bench, mentioning 
•* in thafclail my particular letter to my lord ciiief jurtiee. 

** This was all I did, and thought all Jjad been lure, info- 
•• mucK as the fame day being appointed in chancery for your 
majelly’s great caufe, (followed Ijy my lord Huiifdon) 1 writ 
two other letters to lioth the chief julHccs, to put tticm in 
** mind t>f sfirilliRg" my lord chancellor at tlie hearing- And 
■*' when niy load •hancellor himlelf ♦ook fome iioticc tipon tnat 
occfllion, openly in the chancery, t!iat the comjjiendams 
could not hbld, prefcnfly after 1 heard the judges were 
** gone about the commendams; which 1 tliought, at firll, had 
“ bfecnSlmly to adjourn tlie court; bat 1 heard after that they 
proceeded to aigument. ^ 

** In this their»doing, I conceive they mufl either except to 
“ the natijrc of the coinmandmqrit, or to the cedence thareof; 

** both which, 1 aiTure myfelf, your m^clly will maintain. 

** For if they Ihoulc^ Hand up^n the g jTieral grount^ »;.//# 

** negabimusy nulH ihjfrrernut jufiitiamy it receivelh two ^if\Nfers : ^ 
** the one, that reafonable and mature advice may hot be 
** confounded ivith delay ; and that they can well alledgc, 

“ when it pleafeth them; the other, that there is a great 
“ difference between a cafe merely betweem fuhjedl and fug- 
“ je*5l, and where the king’s interell is in queftion dircdlly or 
** by cowfcqucnce. As for the attorney’s place, and commif- 
“ lion, it is as pi%per for hint ?o lig ’if/ t!ie king’s p’eafuje to 
the kfdges, as for# the i'ecreiary tt> fignify tne lame to li»e 
privy gouucil ; and fo hath it ever been. * 

'* 'i'hefe tilings were a little*ftrange, if there came no* fo 
** many of them t iget^ier, as tlfc one mak#t{i thi other feeni 
** lefs^ Jlrange ; hut vour majclly’hatii fair occilions to remedy 
all witl: Innili aid. I fay no inou* fir the orefe.nt. 

** i was a little pl.iiix with r^y lord Coke in thefe matters ; 

'* and when his anfwcv was, that he knew all tltei'e t’nngs,——I 
faid, iT^ covlld nev«f profit too nm^n in knowing liiiufclf 
** and his duty.” * * 


mTlje Jinn conduct held by the Qhlcf JuJlice on this occajion 
no t/oubtf the immediate canje of the dijgrace that foon 

B 2 cant^ 
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^ * . 
came upon Mm ; for on the jpth of the fanAjune he was 

fufpent^cd fro^ the execution of his office ; on the 7 .(sth July, 

he was cenfured before the ^rivy Council, one of the charges 

againjl him being his conAufi on this hujtnefs of the Coniinen- 

dams ; and on the igth of November Sir Henry Montague 

■tvas appointed Cb^tf [fn/iicc in his place, '• ‘ ' 



jft Whitehali, j6 Juke, i6i6. 


. present:# 


’the king’*s majesty. 


10. ARKTHBtSHOP OF^AKT 
LO. TREASURER^ 

1.0. PRIVY SEAL, 

LO. STEWARD, . 

LO. CH AMiyi R^LAIN, 
LO.*VISC. FENTON, ^ 

LO. BIS. OF W'INCHESTER, 

• • • 

LO. LOUCH, 

LO. KNOLLISm 


LO. CHANCELLOR, 

LO. WOOT*rON, 

LO^ STANHOPE, 

MR. VICE CHAMBERLAIN, 
MP*. SECRETARY WPlNWOOD, 
MR. secretary lake, 

MR. CHAN. OF THE EXCH£(^ 
MAST£R«OF THE ROLLE5. 


H IS majefty having this giiren^rder for a meeting 
of the councfl, and that all the judges, beings tjvelve 
in number, fhould be fent for to be prefent; when the 
lords were fat, and the judges ready attending, his majefty 
came himfclf in perfun to council, and/ipened to them the 
caufe of that aftembly ; which was, that he had called them 
together concerning a que^ion that had relation to no 
^ private perfon, bin: concerning God and the king, the 
j)ower of |jis crown, the ftate of his cljurch, whereof he 
was proteftor; and there wj^ no fitter ^lace to handh; it, 
than at head of his eouncil-table. That'there had been a 
quellton pleaded and argued concerning commendams; the * 
proceeding •^herein had been either mifreported or mif- 
handledy for.his majefty, a year finpe, had received adver- 
tifements concerning the caufe in two extremes: by fbme, 
thaf it entrenched into his prerogative royal in tlie gefterai 
power ci granting commendams 5 and by others, that the 
i * 5 doubt 
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doubt rcftcdronly upon a fpecial nature of Si'^commendam; 
fuch BSy in r^fpeot of the incongruity and exorbitant form 
thereof, might be queftioned without impeaching or weaken¬ 
ing the gcjicral power at all. 

Whereupon his nmjeiry, willing to know the true 
ftutc thereof^ commanded thfe lord bilbop of Wincheftcr, and 
mr. fecrclary iiiWQod, to be prefent at the next argu¬ 
ment, and to report thr Hate of the quellion aird proceed¬ 
ing to his majefty. But rar. fecretary WiiiAvood being 
abl'ent by occaiion, the lord of'Winchefter was only 
pn feiit, and made information to his majefty of the partl- 
c’dars theieof, which his majefty commanded him to re- 
nci t tQ the board. WiWreupon the lord of AVincheftcr 
flood up and laid, ferjeant Cbiborncy wpo argued the 
cafe again ft tlic commendams, had maintained divers pofi- 
tions and affertions very prcjiidicfal to his mvijefty’s prero- 
g.iiix'C royal : as, firft, that the tranflation of biftiops jvas 
a^ainil the canon '!av/, and, for authority, vouched^the 
canons of the council .of Sardis; that tho king had not 
pou’cr to grant cfimmcndamij but in cafe of nccefjity; that 
thtre coa’d be no nec _*flity, bccaufe there was no need of 
augmentation of li\ ings, for no maA was bound to keep 
'hf.fpitalirv above liis means; bcfidcs many other parts of his 
argument tending to the overthrow of his majefty’s prero¬ 
gative in cafe of cv>mmendains. 

'Fhe lord of W^incheiter having made his report, his 
majefty refumed his former# narrative, letting tfie lords 
know, that after the lord of W'inton ^had made uftto his 
majefty a report ,of that which pafled at the argument of 
theVaufe, like in fubftance i/nto that wliich had been now 
made, his majefty, apprehending the' matter to be of fo 
high a nature, commanded his attorney general to fignify 
his majefty’s plcafurc unto the lord chief juftice, that in 
regard of his majefty’s pthcr moft weighty occafton.-, and for 
that«his majefty held it neccflary, upon the lord of Winchef- 
fter^ report, that his majefty be nil! confulted with, before 
thejudg;,’S proceeded toarguitjeiit, therefore the day appointed 

for 

0 



CASE OE COMMENBAMt. 

for Judges fA'guments ihould be put off till hf; might (peak 
of it to his majefty; and this letter of his maj^y^s attorney 
was, by his majefty’s commandment, openly read ^ fol* 
lowetfi tjf htec verba: * 

• • IfY l<ORD, 

“ IT is the king’s expreft pleafure that, becaule his 
majefty’s «tifine would not ferve t» have conference wifti 
your Ibrdilfip and his judges, touching the cafe of cbmmen- 
dams, at his laft being in town, in regard of hiS majefty’s ‘ 
other inoft weighty occafions, and for ihat his majefty hath 
held it neceflary, upon the report which my lord of Win- 
chefter (who was prefent at the laft argument by«his ma- 
. jcfty’s roy^ commandment) made to his majefty, that his ma- 
jefty^be firft coiifulted with ere there be any furthe^proceed¬ 
ings by arguihent, by anf of the judges, or otherwife; there- 
fofic that the day appointed for the further proceedings by 
argument of the judges in that cafe be put off till his ma- 
jefty’s further pleafure be known upon confulting with him; 
and to that end that your lordftiip forthwith fignify his com¬ 
mandment to the reft of the judges? whereof your lordfhip 
may not fall; and fo I leave your lordfhip to God's good- 
nefs. 

Your lordfhip’s loving friend to command, 
T'b/s T"hurfday^ at afternoon^ f'RA^'ICIS BACOl^.** , 
the 7 .$th ofjfprtl-^ l6i6. 

• •* 

That upon this letter received, the lord chief juftice 
•returned word to his majefty’s laid attorney, by his fervant, 
that it was fit the reft of his brethren fhpuld underftaml his 
majefty’s plcafure, ii^mediately, by letter from his faid attor¬ 
ney t® the judges,of the feveral benches; and accordingly it * 
was done. Whereupon alt the laid judges aftembled, and 
by theitJttter under«Cheir hands certifted his majefty that they 
held thofe letters, importing the flgnification aforefeid, ^o be 
cantrary to law, and fuch as they could not yield to the 
lame bjr«their oaths; and that thereupon they had proceeded 
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ilt the day, ai\id did now certify- his iilajefty Whiclfe 

letter of the j\idges his majefty alfo commanded to be open* 
ly rca^ the tenor wliereof folioweth in hac verhtx: 

C 

“ MOST DREAD. AK'D *AOST GRACIOUS SOVEREIGN, 

lr< C *“ ' * 

“ IX may plt'ine your moft excellent majefty to befad- 
vertifed, that this letter^ inclofed was delivcred.iQ, me, your 
majcfty!s chief jiiftitx-, on l'hurf4ay latt, in th^ afternoon, 

. by a fervant of your majefty’s attorney general; a«d letters 
of like effect wcre,^on the day following, font from him, by 
his fervant, lo us your majefty’s otlier juft ices of every of 
y'our courts at Weftminiler. Wc are, and ever will be 
ready, with all faithful and true hearts, according to our 
bounden duties, to ferVe and obey your hiajcfty,, and 
think ouifchx's moft happy to fpend our lives and abilities 
to do your majefty true and faithful fervice in this prefent 
cafe mentioned in this letter. What information hath been 
made unto you, wherrypon'mr. attorney idoth ground his 
letter from the rej^/rt of tlie bi/liop of \Vinchefter, we know 
not. I'his we knov', that the true fubftance of the 
caufo iummarlly is this: It confiftcth' principally upon the 
conftruftion of two acts cf parliament, tlie one of the 25th 
year of king Edwarf III. and the other of the 25 th year of 
ki ng Henry VliL. whereof your majefty’s judges upon 
their oaths, and according to their beft knowledge and 
learning, arc bound to deliver»:he true undj'rftanding faith- 
iiillyand uprightly; and the cafes between fubjetft*-, for private- ■ < 
intereft and inherkance, earneftly called o!i us fon Juftice and' 
expedition. We^hold it our. 4 duties to inform your majefty 
-that our oath is in thefc exprefs v/ords That in cafe any let- 
" ters came unto us contrary to' laiv^ we do nothing hy fitch let¬ 
ter s^ hut certify y CIO' niajejiy thefeof^ and go forth to do the law 
noHvithJlanding the fane letters. We 'have advif^y con- 
*iidc?ed the faid letters of mr. attorney, and with one 
consent do hbld the faiftc to be conti ary to law, and 

could not yield to the fafiie by ouf oafri 5 afliii^dJy per^ 
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dAs£ 6t comMe^dAM#; 

ourfeWes of your majefty being tAly Inlbrtfll^ 
that it ilandedi hot with your rc^al and ple^ure<§A 
give "Sj^ay to them; and th.erefo|'e, knowing your majefly’s 
acal to juftice, and to be mod renowned therefore, we 
have, according to our oaths|and titles, at the open*day 
•prefixed* the laft term, proceeded, •and ^erecf certlhexl 
your majefty. Wefliall ever pray toithe Almighty fiar ybulr 
majefty, iA dll honour, health and ^lappinefs, long to reign 
over tis. • • 

Your moft humble and faithful 
fubjeft# and fervants, • 


EDW. COKE, 

.HBNIUV HOBART, 
LAWR. ^'ANFELDi 
P. WAR^URTON, • 
CEO. SKIGGE, 
"“jAmes ALTHAM, 
Setjeantt'-Inn^ tTth oj ^•‘Ip}\lt 


Emv. BROMLEY, 

JO. CROKE, 
H.»WINCHE, * 

JOHN DODDRIDGE^ 
AUGUSTINE NICOLLS,. 
ROBER'H^ HOUGHTON.*'^ 
i6«G. 


His majefty having confwicred of this letter, did by his 
princely letters return anfwa',' reporting himfelf to their 
knowledge and experience, what princely, edre he 
had ever had, fince his coming to the crown, to have ju- 
ftice duly adminiltercd to his fubje<fts with all pofiible ex¬ 
pedition; and how far he was from cnjlling or delaying of , 
jufticcj where the intereft of any private party "was quef- 
tioned; but qii the othciT fide expreffing himfelf, that 
>/^'her« the cafe concerned the high powers and preroga- 
•lives of Ms crown, he would not endure to have them 
wounded through the fides oA» private p^rfon; admonishing 
them alfo of a cuftom lately’entertained of a greater bold- 
ncls, to dilpute the high points of his raajefty’s prerogative,* 
in a popular and unlawfnl*liberty of argument, more than 
in former tifties ; and making theirp perceive alfo how weak 
and impertinent the pretence of allegation of th<4r wofs 
-iff a cafe of this nature, and how well it migilt have beeti 
•^ared;\vith many otlier wSighty points in the laid let- 
• . ' • ter 



CASK Ot COMMENDAM9> 

fer containeli: which letter alio, hy his Aiajefty’s com¬ 
mandment, \^s publicly read in h^ec verba : 

r 

« JAMES REX. 

“ TRUSTY and \5rcll-be^ed counfellors, and tnifty and 
well beloved, grtet you well. We perceive*" by yduf’ 
letter that you conceive the commandment given you 
by our attorney general, in our name, to have* proceeded 
upon wrong information; but if ye lift to remdmbei'what 
princely care we have ever had, -ftnee our coining to 
this crown, to fee 'juftice duly adminiftered to our fub- 
jedls with all poftiblc expedition, and how far we have 
ever been from urging the delay thereof in any fort, ye 
may fafelj: perfuadc yourfcivcs, that it is no fmall reafon 
that moved us to fend you that direction. Ye might 
very well have fpared your labour'in informing us of the 
nature of your oath; for although we never ftudied-♦he 
common law of England, yet we are not ignorant of rny 
points which belong to u king to know. “We are there¬ 
fore to inform you hereby, 'that we are for from croi- 
ftag or delaying any thing which may belong to tlie intereft 
of any private party in this.calc; but we cannot be ebn- 
tented to furter the prerogative royal of our crown to be 
wounded through the ndes of a private perfon. We have 
no^care at all whic^i of the parties Ihall win his procefs in 
this cafe, fo the right prevail, and that juftice be truly adini- 
niftered; but, upon the other l^art, we havo» reafon to fore¬ 
fee that nothing be done in this cafe which may wound ourr 
prerogative in general; and therefore, fo that we may be hire"* 
that ‘nodiing fliall be debated Amongft you which may con¬ 
cern our general power of not giving commendams, wc de- 
fire not the parties to have an hour’s delay of juftice; but that 
our prerogative fhould not be Ivpunded in that regard, for 
all times hereafter, upon pretext of private parties'tntereft, 
we Yent you that direction; which we account to be 
w'ounded as well if It be publicly difputed upon, as if any fe»w*. 
tcncc-were given againft it. ®We are therefore to jld^noniftT 
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you, thsrt fincc the prerogative of the crown ha^h been more 
boldly dealt withall in Weftininder-hall, during the time 
of our reign, than ever it was before in the reigns of divers 
princes iAmediately preceding us, we will no longer en¬ 
dure *that popular and unlawful liberty; and therefore 
'W«re w^juftly moved to fend you tlmt di^£tion to forbear 
to meddle any further in a cafe of (blender a nature till we 
had further thought upon it. W« have caufe indeed to 
rcjoicfe of your zeal for 4 he fpeedy execution of juftice, but 
we would be glad th^l; all our good fubje6ls might ib find 
the fruit thereof, as that no pleas befoae you were of oldsr 
date than this is. But as to the argument which you found 
upon your oath, you give our preSeceflbrs, who firft/ounded 
that oath, *a very uncharitable meaning, in pervqjrting their 
intei)tion and zeal to juftice, to make a weapon of it to ufe 
againft theii*fucceflbrs.* For although your oath be, that 
yoiL (Jiall tiot delay juftice betv/een any private parties; 
ye^ was it not meet that tlie king ftiould receive harm 
thereby before 4 ie be forewarned thereof. Neither can you 
deny but that every term lyou wiil, out of your own 
diferetions, for reafons knowiFunto^yoO; put ofF eiftier the 
hearing or determining of any. ordinary caufe betwixC pri¬ 
vate perfbus till the next term follov.'ing. 

“Our pleafure therefore is, who are the head and foun¬ 
tain of juftice under God in our domihions, and we, gut 
of our^abfblute authority royal, do command you, that 
you forbear tes meddle anf further in this plea till our 
/CSming to the tovwn, and that out of our own mouth you 
•may hear pleafure in this bufinefs. Which we do ^only 
out of the care we have, t\at our pror.ogativc may not 
receive any unwitting and indirect blow, and not to hinder 
juftice to be mtniftered to any private parties, which no 
importunities fliall perfuade us to move you in; as only 
for the avoidtiig of \inreafbnable importunities of fuitors in 
their own particular, that oath was, by our prsdece]^ors, 
rf^^ained to be miniftered unto you. So wc wifh you 
lieartily, Well to fare. * 


“ Post- 



« Posts Aiipt. You ihall, upon the receipt of this our 
letter, call our attorney general unto you, who will inform 
you of the particular pointp which we are unwiUingf ftiould 
be publicly diluted of in this cafe.” ^ 

' f . 

This letter^bein^ read, his majefty refortefi to take 
into his confideratiort' the parts of the judges* letter and 
other their proceeding In that caufe, and the erFors therein 
committed and contairted; which'eyrors his m^efty'did fet 
forth to be both in matter and man#.er. In mattef, as well 
by way of omiJJtQn Ss commijfton. 

For omijpon^ that it .was a fault in the judges, that 
when they heard a counfellor at the ^ar jircliime to 
argue againll his majefty’s prerogative, which in this 
cafe wa% in cfFedt his fuprcmacy^, they did not interrupt 
him, and reprove fharply that loofe and bold courfe of 
difaffirming or im^ieaching tilings* of fo high a "fiTciirc 
by difcourlc; efpecially finte his majefty hath obfeiH'ed 
that, ever fince his coining to this crown, the popular- 
fort lawyers have beep the men that moft aftrontedly, in 
all parliaments, have trodden upon hK. prerogative; whicli 
being nioft contrary to their vocation of any men, ftnee 
the law nor lawyers can never be rcfpccted if the king be 
not reverenced, therefore beft became the judges, of 
any, to check and bridle fuch impudent lawyers, and in 
their fcvcral benches to dilgr^c^c them, that bcar*fo little 
relpeci to the king’s authority and prerogative. TJiat 
majefty had a doiible prerogative; whereof the ^ne was or-t 
diiufiry, and had ^relation t(^ his private intcreft, which 
might be, and Was, every day difpufed in Wc'ftminftcr- 
hall; the other was of a higher nature, referring to his fu- 
preme and imperial power aiitl^ fovereignty, -which ought 
not to be difputcd or handled in vulgar«argument ;%but that 
of Kte tlje courts of the common law v/ere grown fo vafl: 
and tranfeendant, - as they did both meddld with the king-V: 
prerogative, and had incrorfched upon all otlier tpurts qF 

juftic*, . 





juflice, as c<mmJJiony the council eftabliihed in 

Wales, and at York, the court of requefts. 

Concerning that which'mjght be termed commijjion^ 
his msyefty took exception to the judges* letter both in 
matter and ^m. For matter, h|s maje^y did plainly demon- 
fl^te, thfct whereas it was contained•!!! th(fc judges’ letter, 
that the fignihcation of his majcfty’^pleafurc, as aforeiaid, 
was contrafy to law, and not agreeable to the oath of a judge, 
that could iTot be. , * 

First, for that the jMitting oft' the hearing, or pro¬ 
ceeding upon juft and ncceflary caui^s, is no denying 
or delaying of juftice, but wifdgm and maturity of pro¬ 
ceeding,; and t^at there cannot be a more juft and nCcell'ary 
•caufe of ftay,,-than the confultin^witli the king where the 
caufe*conceriis the crown; and that the judges did^aily put 
oft' caufes upon lighter occafions. Likewife his majefiy 
did*tMire to know of Tire judges how this calling them to 
cortfult with him was contrajij^ to law, which they never 
could anfwcr unto- , 

Secondly, That it v/ns /lo bare fuppofition or furmi/e 
that this cafe concer»ed the king’s prerogative, for«that it 
had been diredlly and largely oirputed at the bar; ’and the 
vciy difputing thereof in a public audience, is both dange¬ 
rous and difhonourablc to his majelty. ^ 

I'hirdly, That the manner of the putting off which 
the kin» required, was not mfiniie, nor for long time, but 
C£f)undcd uponftis majefty’s weighty occalioi is, which w^re 
^lotorious; J>y reafon whereof he could npt fpeak av ith the 
judges before the argument and that there was a certain 
expectation of his imjefty’s (pt edy return'Rt W'hitr'intiJc ; 
and likewife, that the cafe had been fo lately anrued, and 
could not receive judgment till Faftcr term next, as the 
iud'a;es tbcmfclvcs afterwarfls ccnfefkd. 

^ ^ 0 9 m 9 

And laftly, Becaufc there was another juft caufe o^b- 
for the two chief julliccs, for that they ouglft to 
have aftl^cd the lord chancciior the fame day in a ^reat 
^ufe of tlic king’s^ followed by t^c lord Hunfdon againft 

rbe 
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the lord 'William Howard in chancery; which cauie of the 
king’s, ipecially being fo weighty, ought to have had pre¬ 
cedence before any caufe |>etwixt party and party. 

Also, whereas it was contained in the judges* letter, 
that the cafe of the CQininenflains was but a caufe of private 
intcreft betweeiypart^ and party, his majefty fhewcd plaiilly 
the contrary, not onlyby the argument of ferjeant Chibome^ 
which was before his c&mmandment, but by thfr argument 
of the judges themfelvcs, namely,, juft ice Nilollsy 'which 
was after; but fpecially, fince one of«the parties is a bifhop, 
who pleads for the 'fcominendam by virtue of his mjyefty’t 
prerogative. 

Also, whereas it was contained in the yiidges* letter that 
the parties called upon them earneftly for juftice, his ma¬ 
jefty copccives it to be but a pretence; urging them to 
prove that there was any folicitation by the parties for ex¬ 
pedition, otherwife than in an ordinary courfe of aftend- 
ance, wliich they cckild neve^^ prove. 

As for the form of tne letter, his majefty noted that it 
w'as a new thing, and very undccent and unfit for fub- 
je«its to difobey the king’,*, commandment; but moft of all 
to prbcca:;d in the mean time, and to return to him a bare 
Certificate : whereas they ought to have concluded with the 
laying down and reprefciiling of their rcafons modeftly 
uqto his majefty, Why they fhculd proceed; and fo to have 
fubmitted the Cune to his princtly judgment, expefting to 
know from him, whetlicr tJ^ey'^h.id given hhn fitiofatStion. 

After this his majefty’s de claration, all the judges fell 
upon tbeir knees and acknowledged their error for matter 

-7 * 4 ^ 

of forni^ humbly praying hiS majefty’s graciou's favx)ur, 
and pardon for the fame. 

Lut for the mutter of the letter, the lord chief juftice 
of the king’s bench entered into a defence •thereof; the 
cffeci: wh^rjof was, that the ftay required by his majefty 
was a delay of juftice, and therefore contrary to law SkJ 
the jadges’ oath; and that tfle judges knew wcll'^U'.opgft 
tbeiftfclves that tiie cafb (as they meant to hiindle it) dKl 

not 
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not concern h!! majefty’s prerogative of grJLt of com- 
mendams j and that if the day had not been held by the 
not coding of the judges, the fuit had been difeontinued, 
which ha<f been a failing in juftice; and that diey could 
not adjourn it, bccaufe mr. ^ttorn^’s letter mentioned 
• iid^day certain, and that an adjourniAent always be 

to a day certain. • 

Un^o v^ich anfwer^of the chief juftice his majefty 
did rcplyj tliat for the faft conceit it was mere fophiftiy, 
for that they might in their diferetions have prefixed a 
convenient day, fuch as there might have been time for 
tliem to confult with his majefty before the fame, and that 
his majefty*leftfcthat point of form to themfelvcs. 

And for that*, other point, tlii* they Ihould take upon 
them "peremptorily to difcjprn, whether the cafe c<3hcerncd 
the king’s prerogatix e, without confulting with his majefty 
firftT^d informing his princely judgment, was a thing pre- 
polTerous; for that they ough'^ firft^to have made that ap¬ 
pear to his majefty, and fo to give hin> aluirancc thereof 
upon confultation with him. ^ , 

And as for the makn matter, that it fhould be agaijtftthc 
law, and againft their oath, his majefty faid he had fpuken 
enough before; unto which the lord chief juftice, in 
effedl, had made no anfwcr,* but only jnllfted upon the 
former opinion; and therefore the king required the lortl 
chancellor to deliver his ophgon upon that point, whether 
the. that hatf been requiied by his majefty were con- 
^jifary to lawyer againft the judges* oath. * 

THE lord chancellor flood ujl and movetVbis majefty, that 
becaqfe this queftion had relation to matter of law, his 
majefty would be informed by his learned counlel firft, and 
they firft to deliver their />^inions j which his majefty 
comman^d them to* do. • 

Thereupon his majefty’s attorney general gave bis 
r^inion, that the putting off the day in manner as was 
required by his majefty, to his underftanding, was, without 
•alPVt^ple^ no dday of juftice, nor* danger of the judges* 
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oath; infiftmg upon fame of die reafdns which his majcfty 
had formerly opened; and adding, that the letter he had 
writ in his majeily’s name was no imperious lettef, as to 
iay, that his majefty, for certain caufes, or for caufes known 
to himfelf, would Ijave tlfem put off the day, but fairly 
and plainly exy^effefi the caufes unto them; for that the 
king conceived, upon the lord of Winchefter’s report, 

' tliat the caufe concerned him, and that his'majefty wil¬ 
lingly would have fpoken with tl*..^ before, but by rea- 
Ibn of his important bufinels coulcWnot, and-therefore re¬ 
quired a ftay till they might conveniently fpcak with him, 
which they knew could not be long ; and in the conclufion 
ofhis«tpcech wifhed the judges ierioully to confider with 
thcmfelves, whether they were not in greater danger of 
breach their oath by their proceeding,’ than they'would 
have been by their ftay; for' that it is part of their 
oath to counfel his majefty when «tljey are called ;-.£nd if 
they will proceed In a bufinefe firft, whereupon they arc 
called to cour.fel, and‘■will counfel him When the matter 
is paft, it is more than a fiiwple refufal to give him coun- 
feJ. And fo concluded Iris fpcech ; and tiie reft of the. 
learhecL counfel confented to his opinion, » 


Whereupok tlic lord chief juftice of the king*s bench, 
anfwcring nothing to the matter, took exception that the 
king’s counfel learned fiicald plead or difpute with the 
judges; fer, l.e iLiJ, ti\ey v-'oir^ to plead before tHe judges, 
and liOt to v/'jh them. Wherctnito the king’s attor¬ 
ney tii.'Lt h-j foTind that exception ftra^;gc, for th?* 

th<f kinj-’s k-a rnej couiili l j,»\’ere bi/ oatii and office, and 

•=* » f ^ ' 

Hiuih more wficn liit-y had.the king's exprefs command¬ 
ment, witliout fear c>f ..ny man’s face, to proceed or. declare 
aga'uift an) tl^c greatcit peer or fubject of .the kingdom; 
and not only any ft^bjedl in partici^ar, bij; an^ body of 
fubjccls or perions, were they judge**, or were tliey an up- 
p€» or lower houfe of parliament, in cafe that they exceed 
the.limits of their authorit)^, or take any thing frqm his ma- 
Jefty’s royal power or prerogative. And fo cbncluded, 
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this challenge, and that in his majefty's prelence. Was 

a wrone to their places, for which he and his fellows .did 
appeal tq^ his majefty for reparation. And hereupon his 
majefty did affirm, that it was their duty fo to do, and that 
he would maintain them therein,.and t^ok occaflon after- 
War3fe agaii# to fpeak of itj for when tWb lordP chief juftice 
fuid he would not difpute with his ma^fty, the king re¬ 
plied, “ that*the judges would not diTputc with him, nor 
“ his leiirned counfcl n^ht not difpute with them; fo, 

“ whether-they did well pr ill, it muft not be difputed.” 

After this the lord chancellor dcliwred his opinion • 
plainly and clearly, that the ftay that had been by his ma- 
j.-fty required was not ap-ainft law, nor any breach c£ the 
judges* o*tn,*aiid*reqniivd that tlie oath itfclf might ^e read 
out of ftatntc which v.’as done by th'* king’s folicitor, 
and all the thereof vfeighed and confidered. 'i'here¬ 

upon Ilia inajelrv and tlv? lords thougl;t good to alk the 
iudgis feverallv their opinions ; the queftion being put in 
rliis manner, It hwlbcr if^ ot any tnm^ in a cafe depending 
htfore the judges^ %vhich his m.y^iy concci^d to concern him^ 
either in po'U'er or in profit^ and thereupon required to confult 
with that they fijoiddJiay proceeding in the mean tifney 

tiny ought not ti> ft ay ado diugly? 'They all (the lord chief 
juiliceonly excepted'i yielded, that tliey w'ould, and acknow¬ 
ledged it to be their duty fo to do; unW the lord chic^ 
juftice of the king’s bench faid for anfv/cr, “ that when 
“ that cale fliouis^bc, he wo*iW do that fhould be lit for a 
“ judge Jto do:” anti the lord chief juftice of the common 
^fAeas, who h»d afi'ented with the i cft, added, that he would 
“ ever truft the juftice of his\majefty’s tyimmandment.” 
After this was put to a*point, hi*> majefty thought fit, in ref- 
pe<St of the further day of argument appointed the Saturday 
following for the commendaiils, to know from his judges 
what he 'iifright expcil from them concerning the fame. 
Whereupon the loixl of Canterbury breaking the cgfc into 

* See Star. iS. Edijard 3. ft. 4. , 
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fome queMons, *his majefty did require judges to deaf 
pUilnly vvitli him, whether they meant in their argument 
to touch the general power of granting commendams, yea 
or no. Whereupon all the faid judges did profnile and af- 
fure his inajefty, that in the argument of the (aid* cafe of- 
commendams^ ihe^ would l]->eak nothing wl^ch ihauld* 
weaken or draw into doubt his inajefty’s prerogative for 
riie granting of theiiy but intended particularly to infift 
upon the point of the lapfe, and, other individual points of 
the cafe, whicli they conceived to be of a forry differing 
from all otlier coyimendams which have been pradtifed. 

The judges alfo went further, and did promife his 
majefty that they wouIU not only abffain from fpeaking 
any thing to weaken his majefty’s prerogative *of "Com- . 
mendams, but would difedtly, and in plaiA ttfrms, affirm the 
Ijmc, ^md correct the erroncouc and bold ^eeches which 
had been ul'ed at the bar in derogation thereof. Alfo all the » 
judges did in gen^^al acknowledge and profefs, with great 
forwardnefs, that it wjs thtir duty, if anji counfellor at the 
bar prefujned at«any time to call in queftion his majefty’s 
high prerogative ani^ rcg;d:tles, that they ought to repre¬ 
hend* them and lilencc themj and* all promiied fo to do 
herciift:r. 


Lastly, the two judges which were then next to ar¬ 
gue, mr. juft ice and nir. jufticc open- 

td themfeivcs unto his majefty thus far, tiiat they would in¬ 
fift chiefly upon the lapfe, ^nd fome points of ui^ccrtainty, 
repugnancy, and abfurdity, being peculiar to tiiis c^mmen- 
dain j and that ,thcy would Ihew their diilike gf that whieV. 
h:«l been fiid at die bar fof the vreakening of the general 
j-.ovver. And»*iiir. juftice Doddridge faid, that he would 
conclucir foi die king, that the church was void and*in his 
majefty’, gitt. H • alfo faid, that the king might give a 
coinniendam to a bhliop, eitiler before or ^ftei»his conies' 
<^tio'i, and that he might either give it him during his 
lik, or^cr a certain number of years. 

TrIT 
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The judges [laving thus far fubmittcd and declared them- 
CelveSy his majefty admonifhed them to keep the bounds 
and lii|iits of their feveral courts, not to fuffer his prero¬ 
gative to Se wounded by rafh and unadvifed pleading be¬ 
fore them, or by new inventions of law; for as he well 
Idhew that the true and ancient conunon lAw is the moll; 
favourable for kings of any law in tlv world, fo he advifed 
them to apply themfelves to the ft^dy and pnuftice of that 
ancient and»beft law, not to extend the power of any 
of their courts beyond their due limits, following the prece- • 
dent of the beft ancient judges in the tisnes of the beft go¬ 
vernment ; and that they might alTure thcmfelves that he, 
for his part, in his protection of them and expediting ofju- 
llice, would w&lk in the Heps of the ancient and beft kings. 
And hereupon Tiie gave them leave to proceed in their ar¬ 
gument. • • 

When the judges jwere removed, his majefty, that had 
fc^or’ne to alk the votes and opinion6«of his council before 
the judges, beoaufe he woulS noth prejudicate the freedom 
of the judges* opinions conegrning the ^int, whether the 
ftay of proceedings that had J)een45y his majefty required 
could, by any conftruCtion, be thought to he within the 
compafs of the judges* oath (which they Iiad heard read 
unto them), did tlien put the queftion to his council; 
who all with one cor.fent did give. opinion, that it was 
far from any colour or lhadow of fuch interpretations, 
and tliat it waj againft cpsimon fenfe to diink the con¬ 
trary efpecially fyice there is no mention made in their 
^oath of dekiy of juft ice, but only that they Ihould not deny 
jiyiice^ nor be moved by any ^ the king]^ letters to dh any 
thinjg contrary to laUb or iujiice, • 

m 

•• 

G. Cant, T. Ellcfmcre^ Cane. fT. Suffolke. E. Tf'orctjler, Lenox. 

L^ottingh^m. ^embr^e. , 

IF. Knollls. — 

yohn Dighye, Raphe IFimvoode. L'ho. Lake. Pulk Qi^evllK 

« yul. Ctcfar. Fr. Bacon. 
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No. ir. 

'n. '• 

THE trail which fbllo-Ms ftems to have been written (a.t 
may be colic tied f om a ^note in the margin) fomc time before 
the death oj" A Jr. Scldcii. It has L^en printed defore at the 
end of the Chancery Reports, but zery incorreillyi great 
*part of this trail is of the time of James 1 . being an ac¬ 
count of what was done in the Privy Council^ and by the 
Kingslcanicd Counfl^ on the SlucjVon of Vhc^fuivjdtiliQn of 
the Court of Chanceryf which m'ofs in 1615*, during the time 
of Z/iSrrt'RJlclincrc and Eord Chief fujlice Coke. This dif- 
pute originated fomewhat prior to the Cafe of Commendam;', 
but did not come to a condition till the le^th July 1616; when 
the King gave his judgment thci eon in Councily after having 
heaid the opinions of his learned Counfcl. jimong thefe was 
Sir Francis Bacon, vdyo uppn this occifion took a hady not 
only hi the open proceeding as a Law Cyffit.ci , but by letters of 
private add 'C to his AJajify\ a fort of communication on 
which he feemed anxious to rejl his pretenfions to the nh. rit of a 
ufeful and oscalous fervant of the Crown. letter of his on 

this fubjed is to be found in the Cabala ^p. Q.S.j, whichde- 
ferves perilfal. Put the bettei^te follow th^ hijiory of this 
tranfadion, we floall here give the Cafm in Chancery from 
whence the whole^criginatcd ■ it is the Cafe o/^Courtney" 
C.ilanviil,,i.r/>(5/ /r<^/>/jfloor 838. 2. BuJftrodc 301. 

I . Roll. III. and in Croke James 343, xvkich latter Moport 
is as follows: ^ 

COURTNEY VERSUS GlfANV'ILJL. 

G^ANKILL (who was committed unto the Fleet the lad 
day of Mich. Term, li Jac. for non-performance of a decree . 
in chancery) upon a haheas^corpus returned, the ^afe was 
informed to be fuch : Glauvill fold to Courtney, being h young 

* gentleman^ * 
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gentleman, a jewel, which he pretended to be or the value 
of 360I. whereas in truth it was worth but aol. and three 
other jewels to the value of tool.; and for his fecurity he 
took a b(;>nd of 600I. in the name of one Hamlion, and pro¬ 
cured an addon to be brought in the faid Hampton'^ name, and 
tire adlion to be confelled, and Glati'viU paid all tire charges of 
bo^ parties; and the confeflion was out^f cou^ in the vaca- 
"tion. Aftefwards Courtney, finding this (fbceit, that the jewel 
was not worth above 20I. which was dfilivered unto him at 
the rate of ^6ol. exhibited Ids bill chancery for relief, 
and afterwards brought a v/rit of error to reverie this judg¬ 
ment, afid thP judgment ’/ks aflirmed. Afterwards, upon an 
hearing iii chancery, thh caufc was decreed, that Qlan^ill 
iliould take again his jewel and tool, agd that he Hiould 
procure the faid Hampton to releafe and acknowledge fatisfac- 
tion: and for not performing this t^pcrec he was imprifoned. 
And Coke, chief jullice, faid, that this decree and inip*-ifon- 
ment,. being* after a judgment at the common law, was un¬ 
lawful, and tlwt ithis court ought ito relieve him ;* and for 
proof he cited a judgment, PnJ'c. 5 Ed. 4. rot. 35, ^jptwixt 
Cobb and Mere,* where Cob^ procured an at^lioii of debt to be 
brought againft More, and the adlion to be confefled by at- 
torney7»and a writ of error to be brought tlicreupon, and the 
judgment to be affirmed; and a^l tliis w'as done in the ab- 
fence of More, who, being beyond fei^ upon his return exhi¬ 
bited his bill in chancery to be relievect^ concerning this 
prailice, there being no debt due. And it was rcfolved, that 
after a judgment at the common Taw he could not be re^jeved 
there, but was enforced to e.xl-jbit Id, bill in parliament, tind 
there wa, a fpecial atfl made for his reliff. He alfo cited an¬ 
other precedent, M.ch. 39 and 40 Eh:e. betwixt fir Moyle Finch 
and -Throgmorton, an adlion was brought, and upon fpecial 
verdidl; the queilion being upon a lcalb*for years by thj 
queen, rendering rent, and for non-payment to be void. In 
anno 3 EUz,. lir Moyle Finch purchafed the reverfion, and en¬ 
tered for non-payment of thtfrent in y El: And becanfe it 
was refrjved to be a imitation, and to b*e the Icafe void vvith- 
notice, mul that the patentee mig'nt avohi this leafe, and 
was adjudged accordingly, and^this judgment affirmed in a 
writ of error ; -Fhrogmorten aftfrw'arcb. exl/lbited a bill in 
cb.ancjrry, complaining, that at tiie ftme time that the de¬ 
fault of- payment was in 9 Eltsi. he did fend the rent by his 
fervanr, who was robbed thergof; which when he knew he 
paid it immediately the day# after, and that the queen ac¬ 
cepted thareof? and that he continued »he payment until the 
3cth FJ.t:.. when the queen fold it; and that the queen fold iflfs 
a rcverlion, and charged with this Icafe; therefor^ it was 
againft confcience that the patentee fhould avoid it. And to 
* tms bill Finch pleaded die proceedings at the com- 

luon law, and demanded judgment, h« might now proceed 
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in a ccu'^ equity. And all the judges*of England were 
hereupon afTciiiblcd, and thefe matters debated before them: 
and rcfolvr J by them all, that although the faid bill compre¬ 
hended much matter of equity, and there was very good caufe 
he Ibouid have been relieved, if he had complained before the 
jutignu ijt obtained at the common law, yet now, having fuf¬ 
f-red a jndginent .at. tiie common lav/, although it were by 
w.iy of dvfe .et, ho Cviines too late to be relieveil irra court of* 
equity; and eaniiot, now examine any pretence of equity 
after a ju.!"n-s'irt at the common l.’.v. Wherefore he and all 
the court lielr. hero, th;u the party ought to be bailed; and 
thev lot l-im to bail until the ncAC,Tcrm, and he was then 
diiciiargoi. //./. zz hd. 4. 37. ^ 

Jt cl'ftrz'ullf iji ihe charges exhib.ted agadi/I the 
Cd-ie^ 'Jtid'.re ui the GounAly 2.(^th ^July 1616, mrntionh made 
ct f/’V..- ?: i - h 'ivc; di rpokm hy him in th'is.an^^ rrjgcdiing 
tit -ttji'fi'i the izvp Courts. 


// VlM- * 
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jf ViNDifcATTON of the Judgment given ly Kino 

ft 

James in the Case of the Jurisdiction of the 
CourV of Chancery, 7 hat the J^ord ^hanclllor 
Jhould mt deft/l to give Relief in Ec^uitv, notzvith- 
Jlanjing ^ny Procf^Edings at the Common Eaw, 
contrae^y to an Opinion lately puhlijijed after the fuppofed 
Author's ( I^ord Coke’s ) De^th, njLhcrrln foyncm 
Errors in the “I'kanslatjons and Printings of 
the flTATua liS of 27. E. 3. cap. i. anti 4. H. 
rn^'>. 23. are\lifevered. * 

- , ’j itfiiU' ejl ‘telle fn:nil u: quod a'q::::/,'! ejl. 


A QUESTION being raifed*!!! tl\c court of king'b 
bench, W'hcthcr at'tci*a judgment given at the c('in- 
Dion law, t)'e rhaiytry coufd in any cafe give in 

equity? or, Whcth;.r it were not debarred therecr'bv the 
flatutes of 27* 3* c. 1. and of 4. H. 4. c. 23.? 

king James, taking notice of that dijtcrcncc (and taking 
bin'.feif to be the judge of the jurifdiecioiis of his court^of • 
j'dtite^, did ferioufly ac'.i^e therenpen Vv’itii his learned 
counEi, upoii*v,'hofe opinions and ccrtiiieafe he c.iJ gl\c 
, judgment^ for the chancery j and accordingly all things 
were in pearc. 'I'he chanc- ry cou.r wer.t on i»i the 
times of the lord Eliefiritr*-, lord St. /vlhan'V, '•orcl Cc^ven:r;/, 
and ;U1 others that ,vere lord keepers 01 the grc..i leal of* 
England ever fince as it* had formerly aone. Aiid t!>e 
thcii Igrd chief jufticc ** of the Ung's be:.eh J.d revet* 
queftion that judgment, altho.igh he lived .lany ^ars 
after, and was of four parliamentr, v/lieieic ho liacPboth 
,ppporji|nLty and power to ^ave don*e it, if he Itad not 
• • Lord Chict Juflice Coke. 
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known thatt judgt-nent to have been giveYf according ta 
juft ice, and the Jaws of the realm; but he defillcd, and 
did openly profefs before ihi lords of the pz'ivy council, 
that he would not maintain a difterence l>ttwedli tfie two 
courts, nor bring it into qiu-ftion; whereof entry was 
made in the council |fook 26 'J'unii 1616. ,> *' 

Notwithstanding, the publifhcr of his third and 
fourth books of the In{)^itutes* finding, as it fhauld (ccm, 
fume old notes colIc<Sled, when th<^ queftion v.'as Oii foot 
and undecided, hath taken the boldnefs to print them long 
after the author’s death j and therein hath made him to 
queftion all again, by mentioning many cafes wherein di- 
vers perfens had been indicted in pra:m{inli t' upon the 
llatute of 27. E. 3. for feckiiig relief in chancery after 
judgments given between the parties at the commoJi‘law j 
and concluding with [“ See a j>rivy feal to the contrary, 
‘‘18 yulii 1616, obtaijied by tlic Importunity of tlir* lord 
“ chancellor f, bein^»; vehemently afraid. Sed jud'uatzdum 
“ eji legihus-, and no precedent can prevail againft an act 
“ of parliament. And befides, the fuppolbc! precedents 
“ (which we have fecn) arehiot aiiths^ntlcal, being moft in 
tom papers, the reft of no credit” i'hus far he, wherein. 
To omit how prejudici.d it Wsnild be to the whole king¬ 
dom if that rule were infallible, that no precedent or pre- 
« ufage or cuftoin (as fomc have fliid\ § fhtndd pre¬ 

vail againft an aiSf of parliament, and the diftraciions It miglit 
make in men’s inheritarxe^, if other ftatutes fliould be fb flood 
qpon; and to omit likevvife the llLde refi^edi ufed to his faid 
maje^y’s judgment, and the little charity fliewed to the lord 
chancellor, deeJ^‘long before,' that he fi^ould be faid to 
have procured that judgmeiit by importunity, being •uc-^ 
hemently afraid^ tiiough *tis njore probable the fear was 
clicwhere; yet feeing that the iuthorify pf fuch ,an au- 

Inft. J13, IS4, 125, 4 In.l. f Lord Ellcftuere. J 3. laj, 
^ Xnll* 86< 



COURT OP CHANCERY. ' 

thor may have given occaiion, to fome, riot only to 
qucftion but to cenfure that judgment, as if it were of 
dangerous confequence, becaufe the judges v/ere not 
colled to it*i and that the king’s learned counfel, who made 
that certificate to his faid majefty, ^ere gttat pradlifers 
"ni chancery, and fpake for their own ends ; mat the chan¬ 
cery, when the ilatutc of 4. H. 4. was made, was no 
court to i%lieve in point of equity ^ and the more ordi¬ 
nary the Aancery wv.a, the more mifchicf there was: 
that there is no need pf a chancery; for the judges can, 
and, in all ages, have judged in equity: %nd that the chan—« 
eery is but an officina^ only to prepare writs for the com¬ 
mon la^ courts to proceed upon, &c. &c. • 

In anfwer^to^all which it will J>e requifite to confider, 
F'»st, The office, dignity, and neceflity of ch^icellors 
and chancery-courts antiently in other commonwealths 
and kingdoms, and vi'ith us. 

Secondly, The certificate of king James’s learned 
counfel to his laid majefty, with *the reafons therein cx- 
preffed. • 

First, In anticn^ Rome tffe prretors had power Jby the 
law Pnetoria^to fupply and correct laws; Varro-i Vih'^. de 
Lhig. hat. Arid by the law Cornelia^ they were punilhed 
if they did not judge according to equit)^; CiccrOy Phil. 2.” 

In the Empire it was (aid to the chancellor, Fafees tibr 
judiiium parenty Is' dum jujfa pratoriana: fedis portare ere-- 
derisy ipfani q%'}<limmodo * potrjlatem revcrcudus aJjuinU. 
^And, Per^na tun^rcfugiwn fit opprejjby^ infnno defenfiOy 
prafidium al'tqud calamitat^ conclufo’y Jic enim pmprii 
no/iros canccHos ngkisy ft l^armn impia'ilaujlra fohatis. 
See* Spclmaii's GlofT. page 126. for which he cited) Caf- 
fiodorus, lib. 12. fannul. i» who wrote above 1200 years 
fmcc. • 

Besides, all kingdoms, commonwealths, principalities, 
(and itibje£ts alfo that had jura regalia) in all *agcs 4 iavc 
•|iad theij chanceries and chancellors. The counties pa- 
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ladne in England* have them to this day: Chefter, Laa<r 
caller, Durham, &c. The carls of Pembroke, the lords 
of Glamorgan, and other lords marchers, had their 
chanceries and chancellors before the flatute ©f tVales, 
27. H. 8. 

But for thCtantiquKy and dignity of the chancery cour-£,* 
and chancLllor of England, It is obferyed, that Wilfinus 
was chancellor to king Athclilane, (for fo he is galled in a 
charter granted to the abbey of M^mfbury) i ti^at Turke- 
tulus v.'as chancellor to kina; Edward the elder, and to kins* 
Edmund andEdrcd ( Jt'ldc I ngulphus) j Adidphus to ki ngEdga 
Aldus abbot of Ely to king EthelJrcd, who did ordain and 
grant, that the church of Ely fhoulJ then and always 
hold th'j dignity of chancellor in the king’s couri (Hijhr, 
EUcnf.j : -that king Alfrca liad a court of cnariccry, 4. In- 
llkut. < 5 ut of the Mirror, cap. i. feel. 3. and cap. 5. who 
faith, that *twas ordained by king .Alfred in parliament, 
that every man fhcidd have a writ remedial out of the 
king’s chancer}', whichjt may be the auth-*r of that book 
( Andrew Horn)' meant of;, pjch a courfe to fend for 
the parlies as was then iifetE for if he meant writs under 
fealsyi as they ifTued out of the chancery in king Edward 
tlic fecond’s time, when he wrote, clearly hp w’as miftaken ; 
for there could be lio writs under feajs in kliig Alfred’s 
days, neither he cior any of thofc former Saxon kings 
ufmg any j for feaU came in with the Normans. Ti'he 
Saxon kings’ mr-nner was ta l?ibfcribc t^^eir names and 
crofl'es to charters, (I;:gulphup, Camden,444. Selden,Titles 
erf" Honour, 785.) Some have faid that king Edward the* 
Contefl’or i;fld ;i% fcal, and Ahat his chancellor had the 
cuftody of it; but that he learned in“ Normandy, having- 
lived long there before he was king; and then it muft 
neceiianly fol’ow, that, the fofmer kings having no fcals, 
there was fo.r.e otlicr «ufe of a chancelior, and ofea court 
of*chaiic^ry iix tliof:; if there were a chancery 

diilmct from the king’s court; which cannot be fhewed; 

• • ■ fJrir* 
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for in thofe clays there were no other courts but tiie flie- 
ritf’s court in the counties, and the king's great court in 
nula r^gisy where the chief juftice of England, the chan¬ 
cellor, and the prelates and carls were the judges; whence 
only thofe remedial writs ilTucd. I lay, th^, there muli: 
""^avc bean feme other ufe of a chancellor ind a chancery, 
than to be aji officina only to leal writs and commiflions for 
the law courts to proceed upon, wben neither feals nor writs 
were*ulcd,*nor were th^re any fuch courts as nowinWeft- 
minfter*hall. And vjhat other ufc could there be of that 
court, or what could there be to denoaninate diem clian^ 
ccllors, but (as 'tis* laid before of the chancellor under 
the E^mperors). to relieve the diftrelTed, to defend the 
wesde, to be.-^ refuge for the wronged, anil tQ loole the 
wicked bands wherewith the poor guilder mah was op- 
prelied by tHc rigor of tlie laws ? which is a lively delcrip- 
lion of the office of the lord chancellor at this cUy, and for 
which caufe (laith one a^chanccr^f was ordained. 

Mr. Lanibard, fpeaking of th^ court of chancery, fiiith, 
that whcnfoevcr this court of equity did firft begin to be a 
diftinCt court, the ^ower thifteof tvas always in cj'ccrcile; 
and bv a coinparifon of tw’o herbs, which of thcmfehV*s are 
poifon, but piirtgled together do make a wholefome med:- 
cijic, he fheweth tlic nccelfity of courts of equity as well 
as of thofe of the law: for fartlier pro*oi hereof, it wilUjC-. 
requifite tliat we look higher, how the law s were admi- 
niftered in thiiPkingdom Riformer time:.. 

It* is apparenff that in the Saxon times the ordinary 
courts of^ufticc were kept ip the fevcrarcountics anv^hun¬ 
dreds, where the fepator or Aderman, grfevc or fhcrilf, wtdi 
the bilhop or his arch-dcacon, were the judges, qucrian ^ 
alter jura arvinoy alter hqtnuna pcptiluvi cd^cet. Vtd. Leg, 
Edgariy tap, 5. Legt Canuiiy cap. 16, In Ibme 

cafes tile bUhop the Ible judge*; as in caujj fraSiipnis 
jidety which is a cafe of breach of promife and of*truftj now 

* Pafquicr R ctfliprchcs, pag. SS, , 
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relieved in chancery. Fid. Leg. Alfredi^ cup. i. In (bme 
cafes the fenator, &c. was foie judge j in fomc cafes both 
were judges. Of the biiliop’s power, fee Leg. Edivard^ 
Confejforisy cap. 3. 5. 7. If any man found himfclf 
grieved with fi'e judgpicnts in thofe courts, he might, 
peal to the king himfelf. Leg. Edgariy cap. 2r 
in life regem appellate^ niji quidem domi jujlitiam •cmfequi 
aut impetrare non pcterii^ Jin furnmo jure domi u/geatur ad 
regeniy ut is onus allqua ex parte 'allevet prcrCocatOy &C. 
which is plain, that the king will relieve him in equity 
efter judgment, v/htch it feemefh was done by his chan- 
ccHor, who always was a. clergyman in the great court 
in auld'^regis. 

William the Conqueror made an alteration in thofe 
courts; /or by his charter to Remains, the laft bilhop of 
Dorchefter and flrft of lyincoln, he did ordain, that no 
bifhop or archdeacon fhould hold ahy more pleas in the 
hundred, nor fhouUt bring pny caufc which concerned 
the government of fouls *to the judgment of fecular men, 
but that the biihops fhoulil judge of fuch caufe-s tlicmfelves 
in fuch places as they fhotild*appoint; ,and that no fherifl^ 
grove, or officer of the king’s, nor any layman fhould in- 
tertTieddlc with any laws which did bcloni^to the bifhop. 
Fid. S'elden JVot. ad Eadmer. pag. 167, 168, where many 
•^awhoritics for that charter are cited. Vet afterwards the 
biihops did continue to fit in the county courts,'as ap- 

.m ^ ^ 

pearcth by the laws of H. i. c. 7. and 31. J 5 ut it was 
not lon,*x before tbey did ercdl their conTdlorics by virtue 

O t . . .1 

of thaK: charter of William the frll: ; and then the relief 
of equity and ccxlfcience in the courts ©f the counties and 
• hundreds ceafed, and remained after in the king ’s h^heft 
court ::: aula n r/s ; out of wlych court of aula rrgis the 
four courts of Wcffminftcr, tht* chancery, king’s bench, 
common picas, and exchequer, were derived ; aifel the 
king^have* ever fince in their courts of chancery Jufticed 
and relieved their fubjcfls hoip the rigour ^nd extremity of 
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!dw by the rules of equity and confcience, to ivhich die 

king$ of this land are fworn, as well as to do juilrice ac¬ 
cording t^ the laws. See Legei Edwardi Confejforts^ cap, 
Ij. and king Richard the firft’s oath, in Hov^en, fo. 374f 
■ ^ and Bratton, libt 3. cap. 9. fe£f. A, 2» wjftere he iaith, , 
* that the thing’s oath is, to judge in all things according to 
equity and mercy. And Raifell has the fame in French^ 
in, his^ Abridgment of Statutes, printed 1528. The words 
are, que tl face fair en tout^ jugements mvel droit 
jujiice ope difcrcjjion ^^nifericordie. See alfo Walfingham, 
page 193. of king Richard the fecond’s oath, whereby it ap- 
peareth that the kings of this rtalm are bound b^ their 
oaths fo tfidmyiilter juitice with difcrction and mercy \ 

' which cannrc'bfe done when extAmities of forfeitures and 
breaclies of truft may ilot be examined, and the*parties 
relieved, becaufe of a pjrecedent judgment. 

^'‘H*ESE four courts, then included in one court called 
aula regis^ did follow the king's cour 4 whereupon they were 
afterwards called courts : bui^by the grffat charter granted 
by king John, and after by king FJtnry the third, in the 
third year of his refgn w’hich he renewed with fbme 
alterations in the ninth year, being the eighteenth year of 
his age, the comn'.on pleas was appointed to be holdcn in 
a place certain, and not to follow the Icing's court j yafa.- 
the chancellors and judges of the king’s bench did long 
after follow thc^ing’s coifr^ as appeareth by the ftatute 
jirticuhfuper Chai^aSy 28. E. I. c. 7. 

But king Edward the fir^l being weary of the great 
power of the chief jiiftice of Tngland, and willing to be 
rid cJf him, did appoint more to be judges of criminal 
caufes i and then the king^ bench began to be a di- 
ilindl court, and the law tf) be a profellion and a ftudy, 
'and ftudents of the law to be pleaders and judges. Plead- 

• • 

I * Mr. SeUen hath an ancient copy of tlie charter of 3. B. 3. 

% 
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ingSy iaith fir Edward Coke, i. Inft. 3 ^ 4 * came toper* 
fe^ion in Edward the third’s time, if that may be called per- 
fe<Siion which hath been the caufe of many fuits, a^d that 
many have their lands by omitting or mifiraking a 
word in piecing, ’w^en otherwile they had good right. 
For legts verbofep lifts plurtmee ; and then the «chanccry * 
and exchequer alfo came to be feveral courts. General 
cufiom, (aith the DoSlot and Student, is the*ground of 
the courts of chancery, king’s bench, common pleas, 
and exchequer: lib. i. cap. 7. 

But the authority of the chief juftice being now di¬ 
vided amonglt many, who are equal judges in the king’s 
bench, could not make that court greatpr tharv it, was 
before: and the reafon'ailedged, that it .•lh'®uld be fupe-' 
rior tif the chancery, becaufc ilfhatli the ftylc of *coram 
rcgcy whereas the chancery ftile is coram rege in can-^ 
cellario’i and tliat edditio frebat niinoritatcm^ fcemcth tri¬ 
vial; for neither was the fiSde of the kir\g’s bench court 
when it was in the chief juftice alone always coram rege 
without addition, but foi^ietimes comm rege de tempore 
Uugonis Bygod ji^itiarii Anglia^ *^nd fonietimes coram 
Hugone Bygod jujiltiario Anglia:^ not coram rege, 
44. H. 3. Notes ifpon Fortefeue, page 5. 

Neither doili the rule always hold, that additio probat 
minoritateniy unlefs it be refpediu ejus cujus eji additio. 
For this addition is not in •-qlpetSf of the king*s bench, 
but in relpe( 5 l of the king’s council, ^fter called the ftar- 
chamber, becaufe they (at in -a chamber fo c^led. « 

t^OR w'rits illiuing out of ^lie chancery, of the form, 

and under the 'fame feal, returnable fdme before the council, 
and fome in chancery, there was a neceffity to make a diffe- - 
rence in the returns, otherwtfc no man could have known 
where to have appeared; and the appcaamces before the coun¬ 
cil being coram rege tA concilioy the other muft mention 
the chancery, in which refpe^t that addition was made, and 
not in reipedfc of the kii%’s bench; and (bm^ldunes tfle* 

appearance^ 
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appearances in chancery were coram rege without addi« 
tion. yid, Stat. i. E. 3. c. 9. And by the fame rule 
the kjng*s bench would be above the ftar-chamber allb, 
becauie the ftile of tluit court is coram rete Ssf concilioy 
which is an addition. • / 

But* for a truer mark of fupcriority, the chancellor is 
Jecundus d rege: the tejle of the chancery is meipfo 5 
whereas fhe tejie of the king’s Sench is yehanne Bramp- 
Jion milite. 

And it cannot be denied but that the lord chancellor 
is above all judges of the laws, both here, in France, and 
elfewhere. The lord mayor df London is prefepted to 
hiip as to thp 'chief juftice of England. He^iveth the 
oath to all the*.judges. In Staf. 20. E. 3. c. 3. it is or¬ 
dained by the king, that all juftices of oyer %.nd ter¬ 
miner^ and all juftices.of aflifcs and gaol deliv^er}^, and their 
aiTociates, (hall firft make fuch oath^n certain points as 
to them fhallJbe enjoined by the«king*s council in chan¬ 
cery before their commifUoii^ be delivered to them. 

I HOPE it will not be laid,* but precedent and ufage 

may, and hath prevailed againft this act; for there *is no 
fuch oadi nowjcaken, either by the jufticcs of oyer and 
terminer^ nor bythe juftices of allifes, nor their aflbeiates. 

And farther, the lord chancellor admitteth all the jud g a»— 
into their places, and fitteth above them in their own 
courts; calleth^the chief^ilftices themfelves to ailiil him 
in chancery; as tke lord Coventry did the lord Bramfton, 

* where he*had no voice, but was an afiiftant only. • And 
when all the judge| are ailertibled in the (ptchequer cham¬ 
ber; the lord chancellor litteth above them, and delivereth • 
his opinion: fo did the lor^ Ellefmere in the caie of the 
Pojinati. lie grantetii injundlions to ftay the proceed¬ 
ings of* that and file other courts. Belides, if die lord 
chancellor did not grant out writs, the courts of common 
•pleas and king’s bench would (It ftill and have nothing 
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to do. And before the ilatute of Magna Charta he ufed 
to deny them; nor did he grant any writs then but upon, 
great 'fines ( I>o£i;or and Student, c* 8. ); jbnve of 
which fines ha^^ been before that time moderated by king 
John by his carter 7 ^fbr. ann. i. in ‘Libra Chartarum 
Arebiepifeopi Cant, Aiid if the Rcgiller be the mbft an- 
tient book of the law, (as it is (aid 4. Inftitut. 140, out 
of N^atura Brevium ), it "will follow that the chancery is 
the moft antient court; for all thofe writs were framed 
and (ealed in the chancery, and without fuch writs thofe 
other courts could not proceed. And the Mirror, cap. i. 
le<St. 3. iaith, that cafes we^e judged according to equity, 
before the cuftjoms of the realm were written and made cer- 

I 

tain. • ’ 

B Y alFwhich it foUoweth, that Qhe chancery is the fu- 
perior court. 

Nor let it be laid^ that there is no need of a chancery, 
becaufo that the judges can,"and in all ages have judged 
in equity: for although no man did ever doubt of their 
abilities, yet that they ever did judge in equity (othervvife 
than as* by commiflion, when they fit in chancery), or 
that there is any remedy at law by a writ of error after 
judgment for equity,’ is more than can be (hewed; cer- 
^t^ily fuch a writ vvas never foaled in the chancery: but 
that laying (heweth, that there is need of a chancery, and 
of equity after judgments at hiw; and thyi the queftion 
will be, not of the thing, but who (halUbc the judges of 
it. And that cerfainly is fitted to go as it waswvont (as • 
Jupiter faid of the* weather), and not now to be tran‘«ferred 
to a new judicature. 

And if the judges (hould be made chancellors, how 
would they execute that powe^ Can they examine any 
man upon oath, whether he hath rcceiVcd all, or^part of 
his money upon a bond or mortgage f or v^^hether he hath 
broken a trud ? And will they examine wiuicdes viva voce,^ 
or grant commidions into the*country ? And how fhall thofe 

ht < 
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t>e publiihed ?* And if they ihould do all this, were ndt this to 
ere^ a court of chancery In thcmfelves^ and to confound the 
courts of equity and law together ? It might better be £ud 
that there^s no need of trials by juries } for triajh for criminal 
caufes were by Ordeal till H. 3. An^ then breaufe a general 
■Vouncil % had taken away that kind df trial, the king wrote 
to the juftices itinerant to punifh fbme, leaving it to their dif* 
cretions how to proceed againfl fueh other offenders. And 
certainly the lord chancellor and that court are as able to 
judge a c^ufe upon h^gring of witnefles, as twelve coun¬ 
try juiors. No other countries have ^ny fuch trials; but * 
there is no country but hath c^iancellors and courts of 
equity to mitigate the rigour of their laws, which "rigour 
cannot apjfear till judgment be piifTed; for btfor| the cafe 
be 4?ujudgcd,*wffo can kjiow whether the law be r^orous 
or no? If thcrofoic, after judgment^ there (hall be no re¬ 
medy, then the rigoun of the law cannot be mitigated, 
wljjch were not fuum cuique ilfuirey*but reAher d*Jlcdere 
alf o'juitute JtqutndeJuHi/itates, * ^ 

And as to the obje< 5 tion,*that this ftrtute provid¬ 
ing agpiiiil a fiipciior^court, vtz. the parliament, all qife- 
riois are compi<.hcnd(.d, to which end the archbifhop of 
C inteibur}’s <...foif upon the ftatute 0^13. Eliz. c. was 
allcdgcd; and to the othei, that^it is an abfurdity to fay, 
that the king is witliin this ftatute, and the parliament, 
and not Aa chancery ; it be anfwercd, that it is no 
genital lule, th.ii becaufe &n a< 5 l; is made againfl a fupe- 
rior, it ihould therefore bind all inferiorsfor the ftatute 
df I. Eliz. ^hat no aichbilhoy or bifhop ^ould alien* to 
any fubje6f, did not ei^eiid to prebends, paifbns. See, though 
they were inferior and fubordinate to the other. But the 
cafe of the archbilhop of Canterbury was e converfe^ 
that the fuperior was not bolind by au^auSt made againft an 
infcnor, as may appear by the a£is of 31. H. 8. c. 

13. El. c. and of Weftm. 2. therein mentioned. 

» • Lateran«r^e Anno 1115, «ap. iS. -pa. Cokoi 46. Moor, ^xe. 534. 
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Neither is there any abfurdity at alU rbr if the king, 
afienting to that a£);, had meant to abridge the chancery, 
it is prolmble the clianceiy would have been named in it; 
but the kinj^, intending that that adi fhould only extend to 
pleas of thes.crown^ by the words fUe roialy there was 
no neceflity oS namKig the chancery, that meddk^d with ittT 
fuch pleas; atvl in other pleas, neither the king nor par¬ 
liament are bound by this ftatute, as may appear by the 
continual practice ever hnee. 

And where it is faid, that the njorc ordinary ♦^lie chan¬ 
cery is, the more mifehief there is; fo it is (iiid, the more 
phyficiaiis the more dife^es; yet the difeafes are not in the 
phyftcians, nor the mifehiefs in the chancery: they are in 
the multiplying of wickednefs, and tiiat men Veek to tak? 
advantages by extremities of lawj which “the chancery dorii 
remove or mitigate by the rules of equity. 

Of tlie nsceffity of the court of chancery, fee more 
hereafter, where tiie inconveniences, if it Ihoulcl not relieve 
after judgments; arc mentioned. 

Secondly, concerning the certificate, and the perfons 
an^ qualities of the referees; they,/.ire all known to be of - 
great worth and learning, great praftifers in the law courts 
as well as in ch-incery, and very fhortly after were ad¬ 
vanced to the (j^hiefeft places in both: they were all then 
of his majefty’s learned counfel (and one* of his privy coun¬ 
cil), fworn to give the king^true andfiiithful covnfcl, when 
they ihould be required; and in this (fafe they were re¬ 
quired, and hjui time to deliberate” and they did return . 
tR eir opinions^to his niajofty under all their'liands, which 
do remain. And can any man think that they, being men 
, of fuch note, would in fuch a cafe as concerned the ju- 
riliiiction and proceedings m ftiis high court of chancer}', 
(whereof his majefty himfelf wsw to give judgment) 
refpedt their pradtice in chancery, and their own ends, be¬ 
fore their reputations, allegiance, and oatlis to his ma- 
jefty ? For they were as much fworn to give their 

* Sir Francis Bacon. 
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illons, in tixis c^e, truly and fiutkfully, as the judges are, 
when they deliver dieir opinions in parliament^ or ^en 
they gp their circuits, or fit in chancery. 

Nexti^er was the confequence fo dang^ous in that 
the judges were not called to it, fo^ it was e queftion of 
‘^urifcli^tion of courts; and if judges Ihould judge of jurif* 
didlionS) they might bring all under themfdves; therefore 
neidier th* judges, nor die lord chancellor, nor any of die 
chancery were advifed with; for they might be taken to 
be parties; but the kiqg did advife with his learned coun* 
fel, who were indifterent, and fworn to* give him faithful 
counfd, as is faid. And he was a judicious king, and 
knew belt with whom it was fitteft for him to advife! 

As concerning the certificate, it will not be an$ifs to fet 
down»thc fubftancc of th^ whole proceedings therein, and 
the reafons and principles of law which the faid referees 
exptcfltfd and delivered *to his faid maje^y, as they arc re- 
towltd. • ^ 

His faid m^jeAy being informed of this difference between 
his two courts of chancery and kiqg*s bench ; and being 
informed that there wsre many precedents in the ch^sery 
111 tlie times of king Henry VII. and continually fince, 
whereof a note delivered to his faid majefty, that fuch 
as complained there were relieved in equity after judg¬ 
ments at common Uw, in cafes where the judges could 
not relieve them ; direfted, tj^at his attorney-general, call- 
ing to him the reft of his learned counfel, fhould perufe 
^e faid prcqpdents, and certify his majefty the truth thereof 
with their opinions. \ », 

Whereupon they returned to his majefty this anfwer 
as fulfoweth: 


countcU 


AccoRgiiNC to your majefty*s commandment, we have cmmtm 
advifedly conlldered of the note delivered unto us of tjie of the king’* 
precedents pf complainings and proceedings in chancery 
^er judgpe^ts at common law; and have alfb feen and 
jieijifed the originals, out of which the fame note was ab- 
• D 2 . ftracledi 
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iha£ted s' upon all which we do find and obierve the points 
following^: 

We fin(^ the lame note is fully verified and^m^talned 
by the origiiials. 

We find, dmt tlv^rc hath been a ftrong currcpt of prac!^ .* 
tice of proceeding in chancery after judgnnent, and many 
times after execution,, continued from the beginning of 
Jcing Henry the VIIth*s reign unto the time of the lord 
chancellor that now is, both in the reigns feparetim of the 
feveral kings, and in the times of the fcveral chancellors, 
whereof divers were great learned men in the law ; it being 
ill cafes where there is no remedy for the fubjedt by'the 
flri(^ courfe of the common law, unto whicK the judges 
are f^om, » 

We find, that the proceeding in chancery hath been 
after judgment in acliuns of feveral natures, as well real as 
pcrfonal. ' ^ •’ 

We find it h^th been after judgment in your majefty’s 
fcveral courts, the king’s bench, common pleas, juftices in 
cyrofc «. 

We find it hath been after judgment obtained upon ver¬ 
dict, demurrers, «and where writs of error have been 
brought- ^ 

We find, in many of the cafi^, that the faid judgments 
are cxprclsly mentioned in jjie bills in the chaneery them- 
felvcs to have been given, and relief grayed thereupon, 
fbmetimes fur |tay of execution,-fometimes afj^r execution, 
of which kind we find a gBreat number in king Henry the 
Vllth’s time: 

W E find the matter in equity laid in fuch bills, in moft 
of the cafes, to liave been tnatter precedent before the faid 
judgment, and nofc matter'of' agreement after. . 

Vv’'b find in the cafes not only the bill preferred, but 
motions, orders, and injunffcions, and decr^ thereupon 
for tiifeharging and releafing of the judgment^ or avoidftig; 
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the poilVffion thereupon obtained} and fcxnetin^ for the 
mean profits, and the releafe of the cods, 

W^hnd in fome of the cafes, diat this very point, that 
judgment Rath been given, hath been flood by the 
defendants, and aUedged by them by ^ay of demurrer, and 
overruled* • 

WE^find, that the judges thcmfelves in their own courts, 
when ther^ appeared unto them matters of equity, becaufe 
they, by thetr oath and office, could not flay the judgment 
(except it were fome fgtall time), have direfled the parties 
to feek relief in chancery. * 

We find, that it hath not only been done in the times of 
the fevejal chancellors, but by the judges tliemftives* and 
.that widiout ^'Ij^culty, while they fat in chancel^, in die 
vacancy or abfence of thf chauccllor. • 

We find the hands of fundry principal counfellors at law, 
whereof divers of them'are not judges, ^and fome of them 
are^ow in chief place, to blllain this kind. 

Lastly, there were offered to bc-ihewed unto us 
many other precedents, whereof wc^heard fome read, and 
found them to be of dike luturc with thofc contaiAcd in 
the note. 

And afterwards a cafe was prefented his nujeffy as 
followeth: 


■A* hath a judgment and execution in the king's bench 
qr commoiyileas againft 5 , in an adlion of debt of looo/. 
and in an ejedione firma; of the^nanor of Bt complains 
in the chancery to b<f relieved againft thefe judgments ac¬ 
cording to equity and confcience, allowing the judgment 
to be lawful and good by the tigour and ftri<ft rules of the 
common |^w, and th^ matter in equity to be fuch as the 
judges of the common law, being no judges of equity, but 
bound by their oaths to do the law, caruiot give any re- 
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medy or relief for die iiuxie, either by error onr attaint, oi* 
by any ot^er means. 


f 

Qgeftlon there- Wheth^er the chancery may relieve B. in tSus or fuch 
. like cafes, olr elfe leave him utterly remedilcfs and undone? 

And if the chanceiy be reftrained herein by apy ftatute * 
of pramunire^ then by what ftatute, and by what words 
in any ftatute, is the ch'ujccry fo reftrained, andicunfcience 
and equity excluded, baniihed, and damned?! r 


^•aifwer thereto. 


Which cafe his majefty referred again to his laid at¬ 
torney and learned counfel, calling to them the prince’s at¬ 
torney, who returned this anfwer. 

' 

r *• 

AcedRDiNG to vour malefty’s commandment, we have 
deliberately ndvifed of the cafe fent unto us by the lord 
chancellor, and of the ftatutes, as .well thf>fe of preemtinire 
as others, as far as (we take it) may concern the ^afe, 
And for our better information herein, wc have thought 
fit to fend for and perufe the original records themfelves, 
remaining in the Tower <rf London, of thofe ftatutes not 
only appearing upon the rolls, but alio upon the original roll 
of petitions in parliament, with the king’s anfwcrs, which 
is the warrant to the rolls of parliament. We have taken 
into confideratitJn as well book law, as divers other aifts 
of parliament which may give light unto the ftatute where¬ 
upon the queftion properly *,rows, toget/icr witfi fuch an- 
tient records and precedents as we, could find,, as well 
(hofe which ifiaintain the authority of the «:hancery, Ss 
thofe which fsem to impqTach the fame. And upon the 
whole matter we are all of opinion,‘that tlie chancery may 
give relief in the cafe in queftion j and that no ftatute of 
pramunire or other ftatute feftraineth the fame. 

And becaufe vy^know not what*ufe your majefty will 
be pleafed to make of this our opinion, either for the time 
pre&nt or future, we are willing to ihew fome reaibns of 
fame, not thinking fl( to trouble your majefty with ^ 
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tho{e things ^^ereupon we have grounded ourfelves, hut 
felefling out fome principal, things which mov^ us*to be 
of this ^ur opinion, to the end the &me maybe a fuller 
objefl: of your majefty's princely judgment, wjlereunto we 
always fubmit ourfclves. ^ 

And fird of all, we muft lay for a fure foundation that 
which was contained in our former certificate concerning 
the continftal practice by the fpaceaof fix fcore years, in the 
times ^f khig Henry VII. king Henry VIII. king Ed¬ 
ward VI* queen Mar^g, and queen Elizabeth, of this au¬ 
thority; and tliat not only in thofe tidies when the au¬ 
thority was managed by the lyfhops, which might be 
though^ lefs fkilful or Icfs afFe£lionate towards the Uws of 
the fand, but affp by divers great Jawyers, which Could not 
but both know and honq^ir the laws as the means 4*f their 
advancement; fir Tl'homas More, die lord Audely, the lord 
Rich, Jlr Nicholas Baion, fir Thomas Bromley, fir John 
Pickering. • 

And further* that moft of the fate judges of the king¬ 
dom, either as judges when they lat in chancery by com- 
miilion, or as counfidlors at faw when they did fet ^eir 
hands to bills, have by their judgment and counfel upheld 
the fame authori^'. And therefore forgfinuchas it is a true 
ground, that optimus legtim inierfres ejl^confuetudoy elpe- 
cially when the prafticc or cuftojn pafleth not among vulgar 
perfons, <but among the mofl^high and feient magiftrates of 
the kingdom; and \vhcn alfo the pra^Sliling of the fame 
Should lie ^nder fo*heavy pain as precmw^rc^ this is unto 
us a principle and moft implicit Citi^fa«Stiotl, that thofe*fta- 
tutes ought not to coiiftrued to extend to this cafe. 
Ancf tills of itfclf we know is of far more force to move 
your majefty. than any opinion of ours, becauft kings are 
fitteft t<^ inform kings, chancellors* to teach chancellors^ 
and judges to teach judges. 

But of our fcience and profeffion, we have thought fit 
add tj^efe farther reafbns and proofs very briefly, becaale 
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in lb anticnt a poHellion ofjurifdi^iiion wc hold it not fit 
to amplimiL 

The ft^utcs upon which tliis qucftion grows^arc prin¬ 
cipally two whereof one is; the ftatute of pramunire^ and 
the othef is a ftatute of fimplc prohibition. That of prte- 
munir^ is that of 27. E. 3. c. i. The ftatute Of fimple 
prohibition is the ftatute of 4. 11 . 4. c. 23. There be 
divers pthcr ftatutes oft'both kindS) but the qneftion wiU 
reft principally upon thefe two,- as wc conceive. 

For the ftatute of 27. E. 3. it raiinot in our*opinions 
extend untP the chancery, for thefe reafons: 

Fi^st, out of the milchief which the ftatute provides 
for and recites, vrz. that fuch fuits and picato a^ainft which . 
the ft-atute is provided, were in prejudice':uid difinhrrifon 
of theming and his crown, which cajuiot be applied to the 
chancery i for the king cannot be nlifinhcritcd of jurifdic- 
tion, but either by the foreigner or by the fvibjcct, but 
never by his own couft. ‘ 

Out of the remedy which die ftatute appoints, viz, 
that the oflender lhalt be Warned v/ithin two mondis to 
be before the king and hi;* council, or in chancery, or 
before the king’s juftlccs of the one bench or the other, ^cc. 
by which w’ords it '>s oppofite in idclf, that die chancery 
. . lliall give both thfe offence and the remedy. 

Out of the penalty, w'hlcli is not only Icvere ^ut hof- 
tile, namely, the offender fij*ll*bc put oift of the king’s 
protcdlion* which penalty altogether favours of adhering^ 
to foreign jurifdfation, and would never ha\e been infliet- 
ed upon an excels only of jdrifdtcltqt^ in any of the khi^^’s 
pourts, as the court of chancery. 

^ Out of Ae ftatjutes prcccdept and fubfequcni, as 25. E. 3. 
c. 1. and 16. R. 2. c. 5. v/hich are of the Came na- 
lure, and cannot be applied but to foreign courts; for the 
vra {4 or ellewherc, is never ufed but where Rome 

i$ named, efpeciaUy before the disjuniftive in this ftatutc^rji 
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which only gives the colour, viz. that they wAich draw 
any out of the realm in pick whereof the cognijtajnce per> 
taineth*to the kiiig*s court, or of things where<^ judgments 
be given in the Icing’s court, or which do (lie in any other 
court, to impeach the judgments givesi in the king’s court; 
this laft disjunctive, wc lay, which muft go farther than 
courts out^ of the realm, which arc fully provided for by 
the fonner branch, hath fufRcicnt matter to work upon in 
refpeCt of fuch courts, which, though they were locally 
within tlie realm, yet juriCliClion wgre fubordinate to 
the foreign j fuch as were the legates court, the delegates 
court, and in general all the ecMefiafticai courts aj that 
time„ aF ifcis e^jirefely conftrued by die judges in^5. E. 4. 
folio 6. . • 

In this, the fight of the record of the petition dotfT clear 
the doubt, where the fi^bjeCts do fuppllcate to the king to 
ordain *a remedy agaiiift thofe whicl* purfue in other 
courts than in his own, againft jwdgmcnts given in his 
court; which explains the wor^ ciher to Be, other than the 

king’s court. • • 

• • * 

With this agrees notably the Book of Entries, which 

tranflates the wor^s in other court, not In alia cur* fe 4 in 
aiiena curia. * 


'^ 1 'he ftatutc of 27. E. 3. being in cortoboration of the 
common law, as itfelf recites, we do not find in the Re- 
gifter any*precedent of thewi%it ad cur* rrgis, which are’ 
framed upon tliele cafes, that were afterwards made penal 
1^ prtemunme, but only againfl the ecclefimical courtj^. 

Lastl V, we have not foun^ any prccedCnrrat all of any 
conyiChon upon the ftatutes of pr/rmunire of this nature 
for fuite in chancery, but only two or three bills of in¬ 
dictment preferred; yed nihil tnde venit, for aught appears 
to us, • • * 


To which reafbns there is nq anfwer at all given^ iti 
I Ipofe Infti^utes, nor notice taken of them, but of the privy. 

(eal 



Jn the jurisdiction of the 

feal for inrollment of king James’s judgment grounded 
upon them, which appears to be twenty-eight years before the 
publiihing^pf fhctfe books; folong did that judgment reft in 
peace ; onty againft the laft reafon diere is mention made 
of fome indictments pjji’eferred upon this ftatutc, viz, againft 
Heydon, Liloyd, De\Vfe, Hcale, but they do rather confirm * 
than refute that reafon; for it is not laid quid inde venit. 
There is no precedcA allcdged of any convfdtion upon 
thofe indidhnents; and a man that is indidtedSs not there¬ 
fore guilty. And as to the other againft fir* Anthony 
Mildmay, who iri the faid^Inftitutcs * is faid to have pur- 
chafed and pleaded his ijwdcn, lliat doth not prove him 
guilty neither; for any man that hath a cororvation or 
parliament pardon will .rather plead it /flap be troubled 
witli ^ wrangling adverfary; oi» will purebafe a pardon, 
rather than run fo great a danger as the penalty of a 
praemunire upon the verdict of twelve men, when he is 
doubtful that the judge’s opinion may be againft him,"and 
that he would declare the law to be lb. 

And farther, it obfervable, that this ftatutc is not 
fuliy^rccited in thofe inftitutes, for* it ends at thofe words 
eient jsur-y fo the ebui'e of the remedy which is to be 
given by the chancery, which foiloweth^ and is mentioned 
in the fecond rcslcn, is not recited; although the remedy 
which is to be given by the judges, is recited afterwards 

in the lame'chapter. • • 

* • 

NiiiTHER are the v.'ords cn autri court well tranflated ; 
for they do nos fignify, as it is there, “ in 'any^ther courtf * 
wfiere the w^ji^d any is adcjfd more dian is in the original, 
but in the court of another,” in dlterius curia ; for autri 
cannot agree with court, they diller both in cafe and 
gender. The feme v/ord i? ufed in the laws of William 
Ae firft, c. 14. Ki, alteri efpoufem. pur gift ; qui fponjam 
aherius vitiai'crit [not aliam\ And cap, 33. L,i naifs qul 

, * 3 Inft. IZ5, 
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COURT OF CilANCliti 

iep^rtesde fa terre dnnt il ^ ne% event a mart terre^ nuJt 
'nel reUngety &c. Nativus qui difcedit a terra ubi natus ejl^ 
venit aelterram alterius, nullus eum retineat.jAnd again 
in the iame chapter in the fame fenfe. And 14? £. 3. c. 2 . 
Prefentments que nous ferrent devolut^ en autri droit. And 
25. E, 3^ c, I. A/f, and c. 2. ^e l 9 roy neprendroit title 
aprefenter a nully benefice en autri droily that the king 
will not tahe title to prefent in the «ght of anotlier man, &c. 
and immany other places } but it is always underftood of 
“ ano'thei^'’ not any other,” as is there tranflated: and then 
the fenfe muft be, That tvhofoevcr Jhall Jiie in another man's 
court than the king'syjhally bV. which no doubt was the in¬ 
tent of this ftatute, as is touched in the fifth and fixth rea- 
fons,' to wbich thcre is no anfwcr ^iven. • 

Aad fo the chinccry (J)eing the icing’s court and jjot the 
court of another) carmot be witiiin this ftatute, no more than 
the king’s bench. For judgments given in the common pleas 
ar^ examined and reverfed by^ writ of "error in the king’s 
bench i but neither writs of erfor nor attaints being 
excepted out of this ftatute, the king’s bench fhould fall 
W'itlnn it, as "Well as the chancety, or*any other of the^ing’s 
courts. 



And if it be Ikid that the fonner judgment v.'as no legal 
judgment, becaufc it is reverfed upon matter appearing upon 
the record, and fo ought not to have been judged at all; yet 
it was a judgment given in the king’s court, and, by the 
conftruefion of \|iis ftatutCfithought not to be queftioned or 
overthrown in any %t]ier court. The confideration thereof 
^nade thofl* to look about them, ■when they faw themftlves 
not unlike to fall into the pit which they vf&iit about to dig 
for other?, whereof they Ihewed more fear than the chancellor 
did, as appears by the coming off. 

So the chancery and all other courts witliin the realm 
(except 4 uch as wefe fubordinate tc? the court of Roqie, 
which were the courts of another, not of the king) bqjng 
pleared from this ftatute, the other ftatute of 4. H. 4. c. 22, 
^ 'doth 



cm THE JUItKDICTtOH OF THI 

dodi £bll(m to be conltdered; and therein it will not be 
imperdnei^t, 

‘4 

First, ‘^To recite a former petition of the comnions in 
die fame parliament, to which part of the king^s anfwer to 
this petition doth relaSs, and likewife the ftatute itfelf. 

Seconoly, The rcafons given to king James 6y the laid 
referees of their opinions upon this ftatutc, and his laid 
majefty’s judgment upon botli ftatutes. 

Thirdly, Some faithcr obfervations upon this llatute, 
upon which the faid referees might'’ground their opinions, 
though they did, as they liiy, forbear to exprefs them. 

The petition and the ftatutes, as thty ara upori the 
parliament rolls, and as the ftatute is in pvirit, both in tlie 
French and English, are as followeth : 


ROT* PARLIAMEffri DE ANKO REGIS HENRICl Qt.'ARTI 

• QUARTO. * 

' * 

jMisseftion 78. ITEJidprlont les CGfnriunc: corns cn ks rj}ntutes faltz a 

TFiJ^thiv/fer F an de regne le rov ay el Actre Jeigneur le roy que 
tre ejl Fan de fsn regne xxv. entre autres ejioit ordeigne que 
mdly dclors felt pn\ per tettcmi cu fuggcjl'ton fait a notre 
fehneur Ic roy oufon confeil Ji ceo nr jolt per enditement des 
tcialx gents de la vifnc ou tiel fait fi fijl en due manere ou 
procefs fait per briefe original^ic onjl Ac fon franhtenemen tf,i 
nefnt tjufinc dusment en refponfe C 5 ’ forjvuige dicsl per force 
de Icy. Et outr( ceo en Fejlatutzfait% a IVeJimi^er Fan de 
reg%e mefme Ic npy Edward x.'ii ejl ejjfentu & accorde pur bone 
governance de la commune que nul horn: foii mis a refpondre 
fans prefentment devant juflices ou chafe de record ou per deve 
procejfe et hriefe original foloigt ancient ley de la terre et fi 
rien defore enavant filt fait Fencontrefoit voiden le^ tenttx, 
pur null mes pur error etnon ohfiant quielefiatut* puis encea 
phforsde vottz liegezount efie grevez per diverfes briefes id 
Jettges afeuns per fimples fuggefiiens fans autres chofe trovf . 

• ijfaunt% 
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ijfauntx h»rs de la cbancellary fur certein ptine c^nprife enp 
ceux de comperer devant vox en votre chanceUarie cu confttl 
afcun»perjbrief$ ijptntx hors de votre exchequeiii^\aL datum 
eft nobis intelligi et afeuns per lettres fouth votre prive 
feale de comperer devant votre confeil gtres grant arrerifnent 
devos li^exet encontre vox leyes et ejfatutx avantditx^: que 
plcife d*ordcigner que Ics ejiatutx avantditx de ceo enavant 
foient plef^nement gardes et outre^ordeigner que briefs 
lettres^avarftditx foient de tout oujier ^ que nul liege del roy 
fait artede comperer oi^rejpondre per nul tiel brief eu lettres 
ne mis a perde de lour biens ou chateux ^ celuy que face tiel 
fuggejiion en temps avenir fur nuUy de vox Liegex fait ceo a 
vox mefnes^ votre xonfeil chanceller ou treaforer ou devant vox 
barons de la c^dhfquer que celtty qua face tiel fuggej^on trove 
bone ot fufficient feurty daverer fa fuggefion a jin que fi celuy 
que enji ejl accufex de fan bone gree vient en le lieu ou /’a- 
vantdit fuggejiion eji etltraverfe I*avantdit fuggejiion foit fan 
tmvcrfe refccu fans delay etJilfait trove enco 7 itre celuy que enji 
fiji tielfuggejiion et pur celuy que enfi ^ accufex que celuy que 
enfi eJi accufex recover fex damagex yers taccufsur a taxer 
per mefme Venquejie pern quiel il eji enji acquits eiant regard a 
fa difclaundre cojiages et labors pur fa defence et outre face fyn 
et runfam a roy et fon corps pris a demorer pur un an en 
prijhne pur la fauxifme avantdit et que ce/h ordinance 
extends fibien a temps paJJ'e come a temps avenir de tieux 
fuggejiioits pendatdx nient unfOte difcujfex. 

• • 

• chargierfes officers de*leur plus ahfgnir ReTp. 

denvoyer pur afeuns fes liegSs quils nontfjdi devant fes 
beures rnais n'eji pas^’entencion mefme noire feignieur le roy 
que mefmes fes officers tant fe ahjiinei'ent quils ne purront 
envoier pur fex ligex en matires & caufes neccjj'aires come il 
ad ejie fait en te^s des bons profenitours mefme notre 
feignieur le roy. 


TUS 
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7S. 
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^ THE SAME IH ENGLISH. 

JTEaJ^c commons do pray, (hat whereas in^e’ftatutes 
made at Weftminfter in the year of the reign of king Edward, 
grandfether to our lo^i4 the king that ribw is, in the twenty- 
jfiith year of his reign, amongft other things it waS ordained, 
that no man fliould thereafter be imprifoned upon petition or 


fuggeftion made to our'^lord the king, or his couniel, but by 
indi^ftment by lawful men of the vifiiage where the iaft was 
done in due manper, or by procefs^made by original writ; 
nor be put out of his freehold, unlefs he were duly brought to 
anfwer and judged out of the fame by the law. And farther, 
in the ftatutes made at Weftminfter, m the forty-fecond 
year of t'pe reign of the faid king Edward, i-t wasaflented and 
acconded, for the good governmttit of the common^, that 
no man fhould be put to anfwer vrithout prefenting before 
juftices, or matter of record, or by due procefs, and writ 
original, according to the rncient law of the land; an’d if 
any thing hereafter ftiould be done to the contrary it fhould 
be void in law, and hplden for null and error; and notwith- 
ftanding the faid ftatutc, many of your fubjeefts have fince 
that time been grieved; fomp upon bare fuggeftiens 
without proof by djvers writs xnd letters ifTuing out of the 
chancery upon a certain pain Uicrcin mentioned to appear 
before you in your chancery or council; fome by writs out 
of the exchequer, datum ejl mhis intelligi and fome 
by letters under your privy Teal, to appear before your 
council, to the great hindrance of youf fubjedl^an^ againft 
your laws and ^tatutes afor^aid : that it may pleafe you to 
ordain, that^e faid ftatutes may frpm henceforth be fully 
iept; and farther, that the writs and letters aforefaid may be 
altogether taken away, and tjtat none of the king’s fubjecls 
may be compelled to appear or anfwer by any fuch writ or 
letters, nor made to lofe their goods or chattels; and that he 
that (hall make fuch fuggeftion againft any of your fubjedts 
hereafter, whether it be to yourfelf, your council, chancelloe. 
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or treafurer, or before your barons of tile cxchequy, tiiat be 
that makes fuch fuggeft^tMi may find good and fiifficient 
furety ^o prove his fuggeftion, to the end that Yh that is fi) 
accufed mdy freely eome to the place where the mggeftion is 
made,«nd traverie the fiiid fuggeftion; and that his traverle 
may be received without delay: and if f^be found againft him 
that So made the fuggeilion, and for him that is fo accufed, 
then he that is fo accufed may recqyer his damages againft 
the ac(^fer,«to be taxed by the laid inqueft by which he is 
acquitted, having regard to tlie Hander, coHs and labour in 
his defence i and farther may make fincaand ranfom to the 
king, and be imprifoned for a year for the felfehood aforelaid; 
and that this ordinance may extend as well to the time pafied 
as to come*, for/uch fuggeftions as hang undecided 

• » 

THE king will charge his officers to be morefparingto AnTwer, 
fendfor.his fubjefts thaifthey have been heretofore. But it 
is Slot the intention of our fai|^ lord the king, that his laid 
officers (hall fb far refrain, that they not fend for his fub- 
jecSts in matters and caufes nc^eflary^ as hath been done in 
the times of the good ^progenitors of our faid lord thedciiig, 

rot’ PARLIAMENT! DE ANNO QUAR^TO REGIS HENRICI 

QUARTI. 

/TBA^prhnt le communes q^e comejihien en flee ratal come royilull 
perfonal apres jiMgments renduz en les courts noire feigmsur pcrfooal. 

/f roy les pjprties font faits venir fur grieffeine a la faith 
devant le roy mefme a la foitln^ en confeil ey la faith en 
parliament de ent rcfpmdre de novel agrand amentijfement de 
parties avantditz que pluis ejl en fubverfton de la commune 
ley del terre pleefea noire trefencelent & tregracious feignieur 
le roy de egtt or^igneg remedy iffmt que^fres judgment rendu 
en toutz courts noire feignieur le rt^ les parties ^ lour heirs 
ent foient en pees tarn le judgment fait anienSz per atteinfqu 
^er error fi error y ad come il ad ejleper la ley ufee en temp ^ 

veiiz 
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veuz trejmhle pregenitours rays d'Engieterre is* en mefme la 
manere come ajjiert fait chefcun matin que pourra ejire 
Urminee p»r la commune ley id que due peine foit ordeynee en 
cejl prefem parliament envers ceux que purfuent le contrery 
et ceo pur Dieu id en le faivation de toutz ejiates de roialme^ 

f 

I 

$ , 

I'OXj CHANT k primer article de cejl petition quant al 
judgments renduz en court le roy LE ROY LE VOE'E et 
quant a I ramnunt de meftne le petition il r."fponduz 
peramont cnU'c Ics communes petitions. 


' THE SAME IN ENGLISH. 

' ^ ft 

_ I 

ITEM^ 7 *hc commftiis do pray, that whereas as well in 
plea*foyalas pcrfonal, after judgrfients given in the courts of 
our lord the king, the parties are made to come upon great 
pain, fometimes before tlie king himklf, fometiines in 
council, fometimes in parliament, to aiirwc** thereof anew, to 
the great undoing of the parties afcrefaicl, and, which is 
more, in fubverfion of the common law of the land ; that 
it may plcafc our moft excellent and moft gracious lord the 
king thereof to ordain remedy, fo as after judgments given 
in all courts of oui lord the king, the parties and their heirs 
may be thereof hi peace until the judgment be undone by 
attaint or by e.-ror, if there be error, as hatli been by the 
law in ufe in the times of y jur noble prpgenitofs kings of 
England i and in the fame manner a^ it is meet that every 
matter may be (that can be) determined by t’;c law ; and 
that diie ^in may be ord-nned in tliis prefent parliament 
againft thofe that do purCie the contrary; and that for 
God his iake and in faivation of all the eftates of the realm. 

TOUCHING the firft article of this pcti«-ion, as to 
judgments given in the king’s court, LE ROT LE 
POET: and as to the remnant of the faid petition, it is 
jkofwered above, amongft the commons petitions. ** 

STATUTUM 

j 
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I 

STATUTUM 1>£ ANNO QUARTO HENRXCI Q17ARTI, 

CAP. 22. 

As It is in the printed Statutes in French* 


TTE^ Come fibten en pie rolal come perfonel apres 
judgmeitts nenduv, en les courts no^re feignieur le roy let 
parties^nt fait% ^enirfur grevoufe peine a le foits devant le 
roy ?nefmesJJ a la foito^ devant le confeil du roy^ a le foit% 
en parliament dent rendlre de novel a grande anientijfenunt des 
parties fuis ditx £ 3 * en la fuhverjion del commune ley del terre 
erdeines eji ^ ejlahlies que apres judgements rendus en les 
courts le roy*les parties lour heires^entfoint en pees tfinque al 
judgementfoit anientes per gtteint ouper errour Ji errou^y ad 
Corne ll ad ejie ufes per la ley en temps des progenitours notre 
dit feignieur le roy, • 


THE STATUTE IN ENGLISH IS-JPRINTED THUS: 


PTEM-t Where as well in plea rcfel as in pica perfonal. Cap. 22. 
after judgment given in the court of our Ibvereign lord tiic 
king, the parties.be made to come upon grievous pain, 
fometimes before the king himfelf, fometimes before the 
king’s council, and fometimes in the parliJhnent, toanfwer 
thereof of^new, to the great impoverifhing of the parties 
aforefaid, and in the fubverfton of the common law of the 
land. It is ordaineck and eftablilhed, that after judgments 
given in the courts of our fo^ereign lord ^the^ king, thzt 
parties and their hei^ fhall bl thereof in peace till the 
judgm’ent be undone by attaint or by error (if there be 
error), as hath been ufed by (he laws in the time of the 
progenitor^ of our aforeiaid lord the king. 


This ftatute (as hath been obierved) is but,thrive 
flientIcHiedJin all the law books, once in Do^or and Student, 
I, E and 
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and twic4 in thofe Inftitutcs. And if the fuppofed author 
did intend in thoTe Inftitutes to make a queftion, he did 
then not k^ep his word given to the lords of the oouncil, 
which was, “ that he would not draw it into queftion, nor 
“ maintain any difference between the courts,” as it is en- 
t-'red in tlie council-book before-mentioned. A nd if the 
publifher of thofe books hath done it contrary to his inten¬ 
tion, he hath not done well to publifh fuch Opinions to 
make a difference without the author’s intention: but 
howfoever it doth appear, that thofe books of inftitutes 

r 

were printed but in the year 1644, which was 241 years 
after the making of this ftatuteand it is ftrange that in 
i^ll that time there (hould be no occaflon given, nor opi¬ 
nion delivered, that tha chancery fhould' hiP within that 
ftatutt j but now to be found out fo long after. For 'Seint- 
, German^ in his book intituled Dodlor and Student, though 
he faith, tliatby th^s ftatute judgments given in the king’s 
courts iliall not be exan^iniSl in chancery, parliament or 
elfewhcrc, and that it is a good law (wherein notwlthftand- 
ing he doth miftake), for thei‘ chancery” is not named in that 
ftatHte, nor the word “ elfewhcre;” yet he ftiith farther, that 
many mifchlefs may happen thereby: for that ftatute was 
made, faith he, to efehew the inconveniences that otherwife 
plaintiffs (though upon never fo good grounds) fliould 
feldom come to the effedl of their fuits; but tliat it 
prohibiteth not equity, but oftly the execqtion of'the judg¬ 
ment, Hi, I. cap, 18. Befides, that book giveth a general 
ruU', that whe/e anything is excepted from‘the generd 
ciiftoms an^ maxims of tlielaw by the law of reafon, reme¬ 
dy is given in chancery hy fubpwna, and an injundiion is 
obtained to flop proceedings at law, Hb, 1. cap, 17. And 
in cafe of a bond (he faith plainly), if the money be paid 
and there be no acquittance, the law i's not that ii'fhould be 
paid again; for that law were againft reafon and confcience s 
the. party hath bis remedy by fuhpecna\ andfo in piany 

Other 
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• 

Other cafes where confeience ferveth for him, W/. 12 .; 
which is as much as the chancery doth or ever did deiire. 

Ani 9 fb, there is no authority in all the bbbks of the 
law againft this practice in chancery, and the only book 
that mentioneth tliis ilatute is for thg chancery. 

• * 

Secondi.y, TThe referees do certify his feid ma|efty, 
that this ftatute was made againflf proceedings within the 
realm, find not againft foreign, and therefore hath no pe¬ 
nalty annexed; nevertlvslefs, they fey, \Ve conceive it ex¬ 
tends not to the chancery in the cafe delivered for thefe 
reafons: • 

First, Tlje‘ftatute recites where the parties fre made 
to come uyjon grievous pains, Ibmetimes before th<fking 
himfi-lf, fometimes before his council, and fometimes in 
parliament, to anfwer thereof anew, &c.^where it appeareth 
thaf the chanccj^ is not nanwd, which could not have 
been forgotten, but was left out upon'great reafon, becaufe 
the chancery is a court of orefinary J uftice, for matter of 
equity, and the ftatute maeant only to reftrain extraordiiiary 
commiflions aixl fuch like. 

Secondly, ^'Tlis appeareth fully by .view and compar¬ 
ing the two petitions which were made thg fame parliament 
of 4..H. 4. placed immediately one after the ether; thefirft 
which wa% rejeiSted by the king, and the fccond whereupon 
this ftatute was nfc.de ; the firft being to reftrain three or¬ 
dinary proceedings T>f juftice, w’z. in the chancery by 
name, in the exchequer, and before the king’s Council by 
procefe of privy feal,«unto which the king makes a royal 
and prudent anfwer in thefe words : “ 'I'he king wiU charge 
his officers to be more (paring to fend for his ful^ecfts by 
fuch procefs ^an they have bte!i heretofore j notwith- 
“ ftanding it is not his mind, that his officers (ball fo far be 
“ reftrained, but that they may call his fbbje4£l;s before thdn 
*^in caufes neceffeiy, as it hath been done in the times, of 
^ his good progenitors.** And then immediately follows the 
• * E 2 petitioa 
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I 

petition Whereupon the now in tjueftion was made)) 
unto which the king gave his ailWit, and wherein no men¬ 
tion is ma^^e at all of the chancery or exchequer, t' 

XhirdlY) If the chancery ihould he underftood to be 
within this {latute, y^t this ftatute extends not to this ca(e i 
for the words are, tihit the king’s fubjetSbs, after judgments, 
are drawn to anfwer thereof anew; which muft be under- 
flood, when the fame p.iatter formerly judged i:irput in ifllie 
or queilion again : but where the caufe is called in^o chan¬ 
cery only upon point of equity,, tlicre, as the point in 
equity was never in queftion in the commoti l^w courts, lb 
the point of law, or fa£l that concerns the law, is never in 
qtieilion in the chancery; and fo the fame thipg is not 
twice ifi queftion, or .aiilwered anew, .fix; the chancery 
dothp-(upply the law, and not ciofs it. 

Fourthly, It appearcth to our underftandings by the 
cafe of error and attaint in the laid* ftatute, what jurifdiclion 
it was that the ftatute meant to reft rain, v/z. fuch jurif- 
diction as did aflumc to reverfc and undo the judgment, as 
error and attaint doth ; which the chancery never doth, but 
leaves the judgment in peace, and.only meddleth with the 
corrupt confcience of the party; for if tlie chancery doth 
aflltme and reverfc the judgment in the' point adjudged, it 
Is void, as 2q>pq^rs by 39. E. 3. c. 14. 

Fifthly, We find no precedents of any proceedings 
to convidlion or judgment^upon any indidlnieqt framed or 
grounded upon this ftatute, no more thdn upon the ftatute 
of pr^nunire \ and the late indictments are contra divcrjti 
JiatutOy not mentioning the particular ftatutes. 

Lastly, It were a great mifehief to force the fubjeCl in 
all cafes to feek remedy in equity, before he knew whe¬ 
ther ftie law will help hint or no; which oftentimes he 
cannot do'dll after<^ judgment; and ^therefore he is to leek 
his (alve properly, when he hath his hurt. 

* There be divers other thir^ weight, which we have 
feen and confitlered o^ whereupon we haVe grounded qiir 
opinion) but we go no ftuiher than that we have feen'. 

But 
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But tMicaufe matter of precedent is greatly conltderable 
in this cafe, and that we have been attended by the clerks 
of the thancery with the precedents of that dourt, and 
have not been attended by any officers of the king’s bench 
with any precedents of indictment^—if it fhdl pleafe 
your majofty to diredt that the faid Officers fhall attend 
us with their precedents, we fhall give your majefty hiith- 
ful report of them as we have dobe of this other. All 
which, See. 

Fran. Bacon* Hen. Tehertonf 
Hen.^ontagUy Rand!. Crew, 
"John Walter. 

• . 

Up( 5 n which certificate? the king gave his judgm<ffit as 
followeth; 

Forasmuch as mercy and jwftice^be the true fupporters 
of our royal throne, and that it properly bclongeth unto 
us in our princely office to t^e cajre and provide, that 
' our fubjedls have equal and indifferent juftice minillered 
unto themj and that where their cafe deferveth to be 
relieved in courfe of equity by fuit in our court of chan¬ 
cery, they fhould not be abandoned and cyspofed to perifh 
under the rigour and extremity of our laws: We in our 
princely judgment having w'ejj weighed, and with mature 
deliberation confufered of the feveral reports of our learned 
counfel, anc^all the parts of them, do approve, ratify and 
confirm, as well the pfadficc ol^our court of» ch^cery e*x- 
preffed in their firft cevtificate, as the opinions for the law 
upon the ftatute mentioned in their later certificate, the 
fame having relation unto th»cafe fent unto them by our 
chancellor^ And do vdl command^t our chanc^or, 
or keeper of the great feal for the time being, ihail not 
hereafter defift to give imto our fubjedls upon their leveifd 
complsunts^now or hereafter to be made, fuch relief in equity 

E 3 (notwith- 
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(nOtwithftanding any proceedings at the common law agaiiift 
them) as (hall Hand with the merit and juftice of dieir 
caufe, and Svith the former antient and continued pra^ice 
and ptfcfidency erf" our chauicery. And for that it apper- 
taincth to our prince!)' office only, to judge over all judges, 
and to difeern and dd:crmine fuch differences as at* any time 
may and fhall arife between our feveral courts touching 
their jurifdidlioiis, and the fame to fettle and determine, as 
we in our princely wifdom fhall find to ftartd moft with 
our honour, and the example of qur royal progenitors in 
tile beft times, and the general weals and good of our 
people, for which we are to anfwer unto God who hath 
placeVl us over them: Our will and pleafurc is, that our 
whole jiTocccdings thci;cin, by the decrees formerly fet 
dowi^ be inrolled in chancery, thcic to remain of record, 
for the better cxtinguifhing of tlic like differences and 
queftions that may arife in future times. 

II * 

Per ipfiirri RegenUi i8 'July 14, 16161 

Fran. Racon, Hen, Yelvcrton, 
All which prot^cctlings arc inrolled in chancery. 


In farther vindication of which judgment of his faid 
majefty, and to flicw that die chancery js not '‘within the 
fhitute, I defire that thefe four tilings^ may be taken into 
confideration: • ^ 

W 

I 

First, What the forms were ef making of laws in 
tiiofe times, and how they do now differ. 

Secondly, The words of this ftatute. 

1'hirdly, What the mifehiefs 3nU gricvaijcep were 
that dccafioned this ilatute. 

‘Fourthly, What practice hath been ever fince, 

• ; p- ‘ . 

First, 

^ • 
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FxRSTy Coaceniing the forms of making o§ laws in 
thofe timeSt it appcareth'upon the rolls that moH of the 
laws were then preferred to the kii^ by way of petitions, 
and that tlie Icmls, at the firft fitting down of their houie, 
did appoint receivers and tryers of petitions; a form yet 
ulcd, andaWas done this very parliarr^t, but that it is now 
pro forma only, as there is no ufe of them ; but in thofe 
times after* the petitions were received and had pafied both 
houfes, •they* were ingrofled by the clerk into one roll, and 
fo prefented to the kin^. And after the end of tlie parlia¬ 
ment, all thofe a£fcs which the king had UTented unto, and 
were to be publifiied as ftatutes, were extra£l:ed into ano¬ 
ther roll^ and tranferipts made of them under the ^reat 
feal oT En^and^ and fent to every (heriff to be proclaimed 
in their fcvcral counties, printing being not then invented. 
But fometimes there was not fo much care taken as ought 
to have.been in making'of that Iccond roll, whereby many 
a6l» are delivered to us imperf^^, whereof (bme examples 
are mentioned 4*Inftitut. To which^his aeftnow in queC- 
tion mischt have been added, but that ufe had been made of 
it againft tlie chancerjf, it feenTing to be neither iaitiifully 
tranferibed, nor faithfully tranftated, and is but abridged, 
and feven whole lines together omitted, jind yet it is printed 
among the ftatutes at large. All which may appear by 
comparing the print with the roll of petitions in that par¬ 
liament, topics of both which are prefixed. 

And where it* was (aid,"that there hath been no con¬ 
sol for*the^ 200 yflois ; that this ftatute tyas mif-printed; 
and that the learned men of that time knqw Heft howT to 
print the ftatute ; it»is anfwercd, that there was no fuch 
ufe made as now, nor caufe given to look into it; for it 
refted 200 years without any fuch encpofition as now is 
given to^itj which^late c»cpofition is the occafion that 
now it is looked into, examined, and (as is obferved) 
ought to be re^ified and printing was not then inventfti; 
the Ic^nedft man of that age knew not what printing was. 

F) 4 But 
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But thofe forms of pailing bills in parliament hare 
been fince altered, which began in king Henry VII/s time, 
when petitions were fo many and of fuch lengtli that they 
could not well be comprehended in one roll; then every 
petition was changed into the form of an a£f, and made in 
Englifli, which befo/e were in French or in Lutin, and 
prefented by itfelf i and if the king did not aflent unto it, 
it was laid adde and nok entered upon the ftatuta roll: and 
llnce printing came up, there hath been no uft of any fuch 
fecond roll to collect the a£ts to which the king had afTented, 
nor of making ariy fuch tranferipts for the fheriff to pub- 
lifli them, the print fupplying that turn. But formerly all 
the petitions remained upon the parliament roll, whether the 
king had, alTented unto them or no, as is *apparcnt by the 
roll of this parliament of 4. 4. now in' qucftiqii; by 

which it alfo appeareth that before this petition tliere was 
another petition of the commons, wherein they complain¬ 
ed, that by writs ifluing out of the chancery under a pjin, 
and out of the excheqtarr, and letters from 'the king’s coun¬ 
cil, the fubjciSls were made,to lofe their goods and chattels 
upon fuggeftionswhich petition is uumero 78. tit. Suggef- 
tioil; to which the king did not aiTent (a copy of which pe¬ 
tition is likewife prefixed). And after upon the fame roll, 
viutnero IIO. doth'follow this petition now in queftion, 
titub Pice Roial ^ Perfonel\ to which the king doth 
aflent in part; and as to the reft he faith, it w^s anfwcred 
above amongft the commons, petitions 7 whcrchy it allb 
appeareth that the printed books are^miftaken irj. faying 
that it is ordair&d and cftablifhed j for it is buc the prayeV 
of the commdljs (a part vi'hereof is not recited) that it 
may be ordained and cftablifhed ; thit king’s anfwer being 
as above:' wherefore, 

,1 o 

Secondly, Thff words of this ftatutc, as <hey ftand 
ii^on die roll of petitions to which the king gave his an- 
Twer, and upon the ftatute roll, which is extracted out of 
it, Tiecaufe they differing one from the other, and the roll 

• of, 
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petitions being the warrant for the ftatute roll, the Csri^ 
of that aft ought to be taken out of both: therefore thefe 
vords'arc^to be confidered, 

. First, What is meant by the words, p/^e rota!. 

Secondly, What by the word^«ro anftuer anew. 

Thirdly, What by the words, a fuhverjion of the 
common law. • 

FoiiRTi«.y, What by the w'ords, judgments given in 
all the kitig*s courts^ and in the king*s courts. 

Fifthly, What by the words, \very matter that 
may he determined by the common law. 

Lastly, What lhall be fiiid to be the flrft article ■f 
this petition^ and what the remanent. • 

First, By die plee roial^ for fo they are witten 

both in the tide and in ihe preamble of this petition, and in 
the oU printed books (Placita Regit/y or Regis Placita) as 
they are often cailcd in the laws*ofHi r. c. 7, 9, 10. 34. 52. 
are to be umlerftood, being jhe fame as placita corgme ; 
for lex coranee is all one with lex* regia •, as alfo jura, 
regia', and jura corona’. Fid^ Leg. H. i. c. g. bis, 10, 
13, 33. and th^ Rcgiftcr fo. 61 ; and judicia regalia^ 
par, 2. H. 5. num. 15.; and atlio re^s and caufa regis. 
Leg. H. I. 34, 35. And die 4th Iiiftitirtes 71. faith, tiiey 
arc called propries caufe regis, becaufe they are placita 
coranee regis : ayd placita* (Bronte coram rege in parlia^ 
mentOy are at die cjvi of each pariiament roll. 

• XHERSflf' ORE by thefe words pice rotal, pleas of* the 
crown arc miderftood; for the word roiat in French (in 
which language this ftatute w^s made) can bear no other 
con(l;ru£tion, but of fomething belonging to the king. 
And that fenfe- doth ftand w^I, bodi with the odier words 
of this petition, an<f with the grievances of thofe times 
which occafioned it, as fball be fhewn hereafter. • 

The tranflator of this ftatute (as it is in the late printed 
books in Englifh) doth render this word by realy where- 

• umo it may be he was induced by the relation of it to 

pcrfoneli 
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ftrpnel: but the word perfinel^ {landing in relation Co 
rnal^ muft Agnify pleas between party and party^ and 
not draw roial to be real^ in relation to it. But this con> 
ftrudlion of roial by realy the French language, as it is 
laid, will not bear; nor muil it be interpreted by realy is 
fuppofed to be miftahen by the writer, when it^is twice 
written roialy in the parliament roll, and printed roicl: 
and where real is to be fgniAed it is written redly as tlofa 
reaiy aSiion realy fervice reaty and nevo: reiul to»Agiify 
real. 

^ I 

Akd if it were rendered by realy yet it were nothing as 
to the chancery; for in tbofe times all trials between party 
and party for land, were for the mod part by real actions, 
as writs 'of entry, writs ,of right, ajpfe of* novel diffeijiny 
wrhich lail was the fpeedieft remedy for tnc recovery of a 
man’s right at common law, V/eftm. 2. c. 29. But 
now the prat^ice of the law is fo much altered, that theie 
aflions are leldom uled, and almoft antiquated; and 
Head thereof, aftions of trefpals, of eje£tione firmtCy of re~ 
plevirty are come up,^ whertby men are put out of their 
lands,'and mean men are returned upon juries, which then 
they were notj and they oftentimes obferve more a word of 
the judge than the ^eftimony of the witne^Tes. But let the 
praiflice of the l^w be reduced to what it was in thofc 
times, and let no man be difpoficAcd of his land, but by a 
judgment upon a real plea, ^nd the chancery wjll meddle 
with no fuch judgments. And a£ts of parliament muft he 
conftrued and taken as the law was holden whep they were 
made, 2 Inft. page 2.; f'^t***^ is reaibn to apply this 
or any otJier ftaiutes to judgments upon fuch pleas as are 
invented Ance, and that age knew not or ufed not. 

But the word being roial^ muft not be altered to lerve 
9. turn y for a {yllable or letter could pot be am^ded in a 
writ or procefs, but by a ftatute of 14. £. 3. c. 6.: much 
lels can this word be altered; it muft be taken as it is 
written, for a£ls of parliament are not within th^,t ftatute. 

SjECONDLY, 

> . * - .ft 
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Secondly, The words, to anjwer anevj^ *are tons'* 
derable; for (as is faid in the third reafon), in the chan> 
eery, ^lo jnan is put to anfwer anew. It is the plaintiff at 
law that is put to anfwer in chancery; and he cannot be 
faid to anfwer anew, having never ^nfwered before; nor is 
any part^>f the lame matter anfwered again, or in qucftioit 
in chancepr, that was in queftion and judged at law: 
but becaufe^ the plaintiff would by rigour of law, having 
gotten*a judgment there, take a forfeiture or break a truft, 
he is put to anfwer that in chancery according to con- 
fcience i which matter neither was in queftion, nor can 
be determined by the common hiw, for the law hqfh no 
cognizance: of it‘i and therefore thofe words do (hew that 
it was not the* •chancery that was intended by.*this fta- 
tute.* • • 

' 1 'hirdly, It would be confidered, what is underftood 
by thofe words, in fubverjion of the common law, 

T'he commqn law doth fetSn t<^be fet in oppofltion by 
fome not only to the civil law, to The ecclefiaftical law, 
to the ftatute law, but alfo to J^he chancery, and to the de¬ 
crees tliereof, as if thofe decrees were no part of the law of 
the l:md, and of the common law, and as if the lord chan¬ 
cellor were no judge of the law; fbfc the petition (aith, 
that fuch nnfweriiig anew is in fubverfioa of the common 
law of the land, which cannot be underftood of the chan¬ 
cery, it being part of the lajv of the land. 

But for the Clearing thereof, it will be very requifite 
|o look in^o the beginning of ours’ and (Others* lawsj as 
how that term of common fir ft began, the word 

common being never •applied to one, but to many. As 
when two or more nations or people, which were for- 
merly governed by fevcral princes anM leveral laws, were 
afterward^ unit^ under one prince and one law, then luch 
laws were called common law. So we read of Jm Com^ 
mune Romanorum that governed the whole - empire j fur a 

Com- 
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CaTti/nunia ^Longoharda ^ Romanoy when the Longobardi 
had conquered a great part of Italy, and were united to 
the ancient inhabitants, and others. • 

So with us, when the Saxons had conquered a great part 
of this iiland, and had ^fet up feveral kingdoms in it, and 
hiid (cveral laws W’^hci^?by thole kingdoms were governed ; 
as the Weft Saxon law, the Tviercian law, the Northum¬ 
brian law; and afterwards*the Da<ics, prevailing, fet up their 
laws, called of them the Danifh law. ' * 

T.”ijese feveral kingdoms coining,to be united,* and the 
name of England given unto this kingdom by them; and 
afterwards Edward (called'the Confeflbr), being foie king 
thereof, cauf. d one body of law to be compiled out of thole 
fevend lavj^s; and did ordxin, tliat thofe lav.'S' of his fhould 
be coifu-non to all his fubjcdls; ahd in thofe laws of king 
Edward the ConfeflRir, that term of common law firft be- 
gan with us, being, called common in rclpe£l: of thbie fo- 
veral people that beforo livcfi under feveral daws, to whom 
thofe laws were nc.vv coninion; though in relpeift of the 
author they \ver<: called king Edward the Confcllbr’s laws, 
or Saint Edward’s Iu\v>.. Ran. Ceftr. Spelman, Stow, Speed, 
Daniel. 

If 

King William the firrt did endeavour to abrogate thofe 
laws, yet was afterwards perfiiaded to confirm them; to 
which, notwith(landing, he aiUled divers of his own; and 
after him king Henry llie filft* did the ^ike, bolh whole 
laws arc lately publifiied by a learnod gentleman*; yet 
whan fomc'of tfic f'lccccdin" kings, efpccially king John,' 
did endeavttur to ovcrthrc'V thofe laws, the fiibje£ls con¬ 
tended for them; which contention brake out into an oi>cii 
war, c.iik'd tlie baroi^s wars, ^w^hich Look end in the grant¬ 
ing of the charters of liberties, called the Orcat Charter, 
th; Charter of the E^refts; though for a time thofe 

• 
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wars broke out again, yet again ended by confirmation 
of thofe charters, as all’our hiftories mention. 

An% ^though thofe laws of king Edwaitl have been 
much altered by king William the firft, and king Henry 
the firft, and many of them gro^n obfolete, and many 
cultomsigrown up which now pals for our common law; 
yet in thofe laws of king Edward the Confeflbr, the 
word cofSnon laiu firlt began; ftnd no man can doubt 
but king Edward’s ch;uicellors (whereof he had three fuc- 
celHvclyf whofe names are remembered to this day, and 
mentioned in the Fourth Inftitutes) were ufed by him, 
both in the compiling and diftriliuting tlicm, as there was 
occafion; for the chancellor and chief juftice of England 
were aflilVants tp the king in all judgments, for r^any ages’ 
before and after; and ntither then, nor for many^years 
after king Edward the Confcll’or’s time, was the common 
law copie to be a orotelTion, nor lawyers made judges or 
pleaders, • ^ 

In former times the moft learned-clerks were bell llu- 
died in the laws; fo the clerg\^ tJirulJ into almolr all places 
of judicature, wlien k was faid, nullus clericus nt/z*cguji~> 
duus: but kiiTg Edward the’ firll, after the Cenqueft, 
being, as it is laid, weary of the greaj power of the chief 
julrice of England, was the firft that ajtercd that courfe 
by making la\Tncn judges, who kept the robes of the 
former judges, as they do to^his day; and then the com¬ 
mon law came to be a profeflion and a ftudy, and ftudents 
pf laws t%be pleaders in courts, and. aft»r to,bc judges; 
and from tliat tirtie tlie comn-^ui law by decrees is grown 
to that height we noflv fee it is come to. 

It cannot be denied but that the chanceiy, as it judgeth 
iji equity, is part .of the of the \ind, and of the an- 
tient common law;•and let it not be Ihiputed to the chan¬ 
cery, that the? lord chancellor hath too great an arbitr|iry 
power in making of his decrees; for if it be w'cll obfer\'cd, 
thp judges ufe as great; a power in declaring what is law. 
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ips die lof^ chancellor 4oth in declaring 'what is equity; and 
if either be covetous, timorous, or malicious, as much 
hurt may be done by the one as by the other;; Whereas, 
in truth, neither of them ought to proceed in doubtful 
calcs without die jud;nTient of parliament. 

Therefore by ^lefe words, in fubjerfton of'*>the com^ 
tnon iawy the chancery cannot be underflood as it judg- 
eth in equity; for equity is and always liath been a part 
of the law of the land: tzrqu.: jujiitia is part of rctfa*juj}itia^ 
and precedes it, (or it cannot be ‘mfla unlcfs it'be a:qua. 
There is lex mentioned in Ji-fagna Ckayic^ wlierein 

the chancery is included* for equity, as well as the judges 
are for law; for judicium pariwn is of thfe fav.M only. I'hc 

li 

llatute never meant thar the jury fliould /udoc either what 
was *equity or w'hat was law, but left thofe to* tlieii 
refpe£livc judicatures, by thofe words y><’r Ajf/'. ^ ? ;vj-. 

And that relief vras given in cqinty in fernieJ* times, 
appearcth by the law.of tSng Kdgar, c. *2. ".e n.en- 

tioned. And by the lavr^s^ of Henry the lirll, ^'r,:'--:c,ra 
placita foli jujiitics vcl 7 niS*’ricnrdia' frirs’pis udilUuii .<t ^ 
c. ri. And again, I^ttno npud rege 7 n prGcUuuaticnrm fa- 
ciat de aliquoy qui ei fecunduni legem reel ton c^erat in iu;i~ 
dredo fuoy c. 34. Which is meant plainly by an a'pptal 
to the king. * 

And after this ftatutc of Afagna (Sritiria, it is fa id of 
SylVeller dc Everfden (who\Var lord chaijcellor 2*9. H. 3.), 
that^e was cunning in tlie cuiton|,s of the cbanceiy; 
which muft be uildcrflood in judging of cabfes, not df 
making of writs, thofe befonging not to the lord chan¬ 
cellor. 

And by the ftatute of Jrticuli fuper Cbartasy 28. E. 1. 
it is ordained, that no common pleas (hall -be from hence¬ 
forth held in the exchequer, c. 3.* whereby St appears 
tiifit Ac law courts were not then fettled. 

And on the other part the king wills, that the chan¬ 
cellor and the juftices of his bench fhall follcfw him^ fb 

thaa 
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ribat he may have at all times near him Ibme that learned 
in the laws, which may be', able duly to order fuch matters 
as (hall*come unto the court at all times, when need fhall 
require, c. 4. The king had no chancellors then but 
biihops, and they were to order matters of confcience, as 
the judges»matters of law. * 

ay. E. 3* c. a6. In the printed books concerning 
merchants, *right fhall be done in Aancery at eveiy man’s 
complaiAt. * 

36. E. *3. If any myi be grieved contrary to the arti¬ 
cles before mentioned, he may come into the chancery 
and have remedy without purfiiing»e!fewherc. 

Parl. Rich. a. 'numero 30. the commons petition, 
that the lord qj^ucellor may make no orders ag^nfl the 
law. • • • 

Resp. The ufc heretofore fhall ftand, fb as the king’s 
regality be laved. ^ 

again, in^thc (amc parliamci^t, the commons peti¬ 
tion, that no perfon fhould appear upon a writ, de qut~ 
biifdam certh caufis^ before thg lord chancellor, or any 
’ other of the couiil'cl, where recovery is therefore give*n.by 
the common law, which muff be underllood after judg¬ 
ment. * • 

Re sp. The king willeth as his progenitors have done, 
laving his regality. 

Parl. jy. R. a. c, 6. it ordained, that the chan¬ 
cellor fliall have pcTwcr to award damages, according to his 
discretion, tc^fuch as diall be unduly vexed b)«writ.s ground¬ 
ed upon felfe fuggeftions. J * 

So as judgments given in chancery cannot be laid to be 
in fubverlion of the common law of tlie land j the chancery 
being a part of die law, and judgVients there being 
fr^tter^ no^ contra legtm. * 

Fourthly, The words in the petition being judg-> 
ments given in all the king*s courts^ in the plural, and the 
kind’s anfw^r bexng only in tbt king*s ^ourt^ in the fin- 

gular. 
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gukr, though the print makes it plural, Cannot be extended 
to any court but to one, efpeetally being an anfwer to a.* 
petition which was made in the plural; which cburt of 
the king can be no other but the king's bench, where 
pleas of the crown, intended here by the words flee roialy 
were held, and no ^leas between party and party, unlels 
k were ver}* feldom, were then determined in that court. 

Fifthly, Thofe Vords in the petition, ivcry matter 
. that may b,' determined by the common laWy plainly, 

that there were fome matters then in confidcsation that 

f C* 

could not be determined by the common law, viz, cafes 
of confciencc, which mgtters cannot be denied to be pro¬ 
per For the chancery, as the chancery ftands in a notion 
fevered'from the Tommon law; for it cannot* be thought 
thatvit could be the meaning of any parliament that thole 
matters ihould not be determined at all, for then there 
ihould be a failure of juftlce; and thofe^ords can bear no 
other meaning. But that Ac law fhould determine thole 
caufes which are within the cognizance of it, and can be 
determined by it j but othetT matters which are not within 
the cognizance of the law, as equity, (hould be deter¬ 
mined elfcwhere, -which muft be in chancery. 

And if it be faid that fuch matters ought to be brought 

and determined in*’clianccry before they be judged at law, 

ft is anfwercd, that the judgment at law is nothing as to 

thofe matters, for, as it is faid before, the common law 

has no cognizance of themj* as in the c;afe of aHiond: Ae 

queffion ac law is, whether it werQ fealed and delivered, 

# • * 
o» Ae likcj^nd Cliat being found by verdidt, judgm^fit 

foUowcA that the whole (urn Aall be paid; whereas Ac 

chancery examineth (not-the fealing and delivery of the 

bond, but) what was at firft due, what ha A been paid 

iince, what doA'remain unpaid, and accordingly doth 

order Ae party to *takc but what isi»juftly due«uiito him, 

-igfith his damages and coils, and will not fulFer him to 

take 800 /. bccaufe he had a judgment for ib much, where 

it* wa$ proved Aat all was paid but 20/. as Ae cale .vras 

lately 
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lately in chancery, where it was decreed, that the party 
ihould take but what was jiiftly due unto him, notwith- . 
ftanding*his^judgment. But that decree, as the reft, if 
the chancery (hould be within this ftatute, will be judged 
unlawful, and the plaintiff at law fhall have execution of 
that judgment for 800/. where only tAL is due. 

And it is worthy obfervation, thatthefe words, every 
matter that^may be determined by^the common lawy are 
omitted in the* printing of this ftatute: certainly there was 
no good meaning in thp compiler, or in ^the printer, to 
leave them out, for they are in the roll of petitions in that 
parliament, to which the king did ^ive his anfwer, and do 
ferve as a ke v to open and expound all the other parts of this 
Hatutc; fed tuleruut clavem. • * 

Lastly, It fallcth to be tonfidered, what {Ball be iai(fto 
be, the firji article this fetitiony and what the rcTnanent. 

'^I'hekin^^s anfwer is, that touching the article of this 
petit?on, as to judgjnents given iif the Jting’s court, he doth 
grant it; but as to the remanent, it is'^anfwercd above 
amongft the commons’ petitions, pf which diftinflion there 
' is no mention made in the printed books, but all is joined 
together, as if all had been granted, which again argueth the 
compiler or printer of no good meanilfg. Nor is this 
ftatute recited in the faid Inftitutes. But to take the king’s 
anfwer as it is, this flatutc mull be divided into two 
articles; aiTd the Jcing’s grant of the hrft cannot be 
extendedato all, nor*farther than the petition, nor the 
petition fartHbr than the grievance, whidh w^ ifiz. that 
judgments were queftiuned by tHe king himfelf, or by his 
council) or in parliament, which comprehendeth not the 
chancery; nor could the king uq^erftandk^hat it did include 
I the chanccyr, for then he ihould grai\^ more than was 
- demanded, and more tfian he intended: for he had denied 
before upon the feme parliament roll to reftrain hi^ 
chancellor; and if now he ihould reftrsun him^ he ihould 
I V‘uL. I. * F bodi 

I • * 
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both dtin}r smd grant the fame thing at the ^ime time, as it 
were with the iiune breath. But the king denying the 
remanent, by faying it was anfwered above, that rtananent 
mufl befbmething which was contained in a former petition 
of that parliament, and in this alfo. And in all the roll of 
tliat parliament thele s iKJthing of this petition oontained in 
any other, but only in that petition [tit, Suggfjlions^ mm. 
78.] which the king denied, and that part of t6e petition is 
denied here alfo j for the remanent which the king^faith was 
anfwered above can bear no other meaning, nor I'bfcr to any¬ 
th! ng tlfe. I'hcreforc the words of this flatute are not 
general, as the print wo»ald make them, hut arc retrained by 

e 

the king's anfwer to the firft article only, wlijch is to pice 
ro!a,\ picas of the crown, and cannot extend to any 

I * ^ 

tiiff'.g that can concern the chancery. 

And if there were anv doubt, l^ing James’s judgment has 
cleared it; for atHs of parliament arc whereof 

Jiiacton faith thekin<^ in tnc only judge, Uh. i. cap. 16. 

Considering, therefore, that thefe cLiufes arc omitted 
out of the print, vVb.ich are in the rtdl of petitions in that 

f ' # 

jYarliamcMt; and that they do much conduce to the true 
nnderlranding of this fhitutc; and thattchcrc is fuch vaiiancc 
between that roll and the print; it is ver) icqui:ite the print 
lliould be corrcdicd, for it may make many to err that do 

«iot confult the petition roll in parliament. 

’ <* 

Thirdly, It is a good rule, fert the undcriTanding of 
this and other ftatutes, to know what were the 
mifehiefs and grievances in the,^ kingdom, which the 
parliament meant to remedy. For, as it is obferved in the 
4. Inft. * many jrecords ef parliament can hardly be un¬ 
derflood, unlefs you join thereunto the hiftorypf the times. 




* 4. InA. p. 52. 


And 
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And whofoever will look into thole times lhall find that the 
great grievance of calling caufes into queftion after 
judgments, jvtre only judgments of treafon, or mifdemeanor 
againft the king. 

And of fuch our hiftorics are full. 'I^us king Richard the 
fecond, notfmuch above four years h#ft»rc the making of this 
ftatute, had^aufed many to be queft^ned, and the duke of 
Gloucefter hijj own uncle to be put to death, and after to 
be condemned j and likewife the earls of Arundel and 
Warwick, and the lord Cobham, to be arraigned and con- 
dcnuied j and the firft to be put to death, the other two to be 
baniHicd, the one to the ifle of Man,* the other to the ifl(;of 
fcifcy/whcrt: tlwy were committed to perpetual imgrifon- 
mcnti.and aiio'thLr lord Cgbham likewif; to be arraigned, 
llefidcs thefe lioblcmeii, there were feventeen whole 
counties drawn in cjueiVmn for taking part with them, 
wheasof many knights, gentlemen, arid others, were 
grlcvoufly fined. Tome at lool. fomfat^ooo marks; all 
which had their pardons by a< 5 ls»of parliament, li.R. 2. 
•c. 1. And fomc of thap had fiTccial pardons; but tl»ole 
pardons were all made void and revoked by the king, with 
the aflent of the IcR-ds, at the requeft of the commons in 
parliament, auno 21. R. 2. c. 2. Befides many, both in the 
tirv of London, and in divers'other counties, were forced 
by kiiw Richard the fecond to fign blanks, called Blank 
Charters, whcrcin*the king or his council might.caufe 
what they would to %e written; many, of ,v^ich blank 
charters king Henry IV. abojjt two years before this 
liutute,^ caufid to be openly burned at the ftandard in 
Chcapfide. And likewife in tiie beginning of king Henry 
IV.’s reign numy noblemen ’Erere degraded by adl of 
parliament, find divers were put to death,* and many things 
were done not agreeable to the laws; for that was a time 
full of confplracies, infurre£Bons, rebellions, and war ; thofe 
wexe tlie grievances which occafioned this petition, and 

F 2 which. 
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which the king was willing (hould be redrefled, that men 
might live fecure after they had their pardons, and after they 
were cleared by the judgment of law, and not be Called in 
queftion, and have their pardons, patents, and eftates taken 
from them by the king or his council, or by parliament, 
contrary to law. ^:)i;'er grievances we read of,none, that 
were confiderablc, or fit for the commons to petition 
again ft, cfpccially fo citfrncftly as to defire redrefs for God’s 
fake, and for the prefervationof all the eftates of the kingdom. 

I 

^ # 

Lastly, 'I'he practice is to be taken into confideration, 
to fticw how this ftatutcowas underftood and expounded at, 
orjbon after, the making of it; for it is a rule,^that contem- 
porunea expofuio is efpcQally to be regarded.. 

Ret. Paj-L 3. H. 5. nvm. *46. tlic commons ih their 
petition fay, that the charjccry did proceed againft the law 
and defeated judg^nents of law ; and pray, that no' fuhpcena 
might be granted for^nattlrs determined,at law, under the 
pain of 40I. ^ 

Rejp. Le roy aviftra. „ 

f # • • • 

•Rot. Purl. I. H. b.nu/n.\i. the like petition. 

Rtfp. I'hc ftatute of 17 Rich. 2. c. fliall be ohferved. 

t. 

Note, Th&t neither of thefc petitions do mention that 
fuch proceedings in chancery were againft the ftatute 
of 4 H. 4.} which would not have ^icen omitted, if the 
parliament had then thought tiiat the chaftetry had 

• bech ^thin'it. ^ 

# 

* I 

Likewise in king Henry VIL’s time there arc many 
precedents of reliaf given^in chancery after judgments at 
common law, wlwn cardinal Moreton was chancellor, and 
after, when archbifhop JVarham was chancellor, and ever 
fince j but it appeareth, by that which hath been fiiid before, 
idiat neither cardinal Moreton nor archbifhpp Warham 

were 
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vrcre the fiift tliat brought in the precedent; and'if they 
had, yet it is 160 years fince Moreton was firft chan¬ 
cellor; ind^thc continual ufage and prailice fincc may 
very well admit it now for a law ; for ufage and an¬ 
cient cuftom make law, i. Inil. fol. 115.3. And al¬ 
though it were granted that no uCi^ ^oi tuftom could 
hold againft anaef of parliament, yd againft a conftruition 
of an aft of parliament (where the w^rdsthemfclvcs arc not 
plain and binding) ufage and a continued couife vl'ill hold j 
for in fomcf cad'-, it is fa;d, that though the law, which was 
gi ounded upon an aft of parliament, were thu^, yet aliter 
utttur in diehu^ nojiris^ 4. Inft. io;i. 

Man”! ju^lgcs, when thcylat in chancery by commiifion, 
in tlic vacancy, oc abfence of the.lord chancellor^* have 
di'crecd caufes there after judgments at law. • 

LricrwisE in the exchequer chamber, dutchy chamber, 
in the cokirti cnabliflicd in the North arjd in Wales, and 
generally in all otjier courts of i^uitj;, matters have been 
calleJ in queftion, and relieved fince thtTmaking of this 
fiatute, without refpeft, whctiiet; they*had been judged or 
not judged before at lavi^ _ . 

Am) It (hould bj: well confidered, why this ftatutc, and 
the othv-r of 27. K. 3. fhoiild be fo much •urged againft the 
thancci y, and not be obferved in the other rtiurt*.. For the 
chancery is not named in either of them; and if they be 
general laws, \\ li^ (hould the^ not bind the common law 
courts ift \\e!l as the chancery? For in tholc*^ourt«, 
befides errors judged in the king’*- bencH, theJ/^ is nothiMg 
more common than after jud|mcnjt»> gi\cn in aftions of 
tjt£lioAe prnut^ trcfpafs replevin, prohibitions, new aftions 
are brought, and the fame ti|le tiicA .igatn, and verdift 
given agayift verdift^ and judgment agjinft judgment, and 
I'uits carried from court to court, for one and the fame right 
or title. How arc the pai ties then, or their heiis, in peatu 
tlut hadthqfirft judgment ? it not b.ing undone by attaint 
pr error, as this ttatute prefcribes, ncidier of tlicm being 
* • F 3 excepted 
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exceptejl in that of 27. E. 3. nor their poilcflion taken from 
them by a writ of an higher nature, but by bringing a new 
a^lion of the fame nature as the former, and queftipning all 
again that was in queftion, and judged before j'fuch adlions 
being called pick-purfe aiiions^ as v/ho hatli the befl: purle 
will prevail: and T^<k. eje£fione finrue was brought againft a 
ftranger before the H. 7. loi\g after this ftatute; and 
therefore, though noj, within the letter, thisiris as much 
wiUiin the intent of the ftatute as any decree in ^hanccry; 
and yet that muft be upheld, although it was at firll a queftion, 
whether it wero not maintenance*111 the leflbr to maintain 
fuch an a£l:ion ? 

And why fhould it not be as lawful, after a judgment at 
law once obtained, to plead this ftatute to a nevV declaration 
as to a* bill in chancery*? Whejein is the former ju^lgment 
more undone by adeeree, than by another judgment upon 
another vercIiA ? And wherein‘arc the parties^made to 
anfwer anew in ihe one cafe more than in the other, if the 
chancery did diiaflinn the former judgmbnt, which it doth 
not ? And ifby difference/ifparties or adlions things may be 
queftioned at conimbn law to overthrow or avoid the former 
judgment upon the fime point of right or title. Why ihould 
it be excepted againft, that the equity qF a caufe fhould be 
examined in chancery after a j udgment which neither was 
nor could be ift queftion before the judges at the common 
law ? in the common law courts, all being brought into 
queftion again, the parties 'mitdc to anfwer anew, and to 
anfwcf th?;* fame thing that was anfwered and'adjudged 
l#?forej w^cas In the cjiancery nothing of the former 
matter, notliing of the judgment is touched, but only the 
corrupt confciencc of the party is corrcdled, hec&ufe he 
would take an advajitage by rigor of law againft all equity 
and good confcicfice. I'here can be no queftion, that 
the chancery fhoufd be within thefe 'ftatutes more than the 
other courts 5 either all are bound by tliem, or all are free. 
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The article againft cardinal Wolfcy, that he had ex¬ 
amined divers and many matters in chancery, after judg¬ 
ments tHereof given at the common law, in fubvcrfion of 
the laws, and made fome pcrfons to reftore again what 
they had ,in execution by virtue of a judgment at com¬ 
mon law, it is reported 4. «s too general and 

uncertain ; for thofe matters mighr concern prefentments 
to churcheJ»J prebends, or other beAurficcs mentioned in the 
ftatutes «if prftvifions, i6» Rich. 2. c. 5. or other matters 
that might.be proper for the common law, and not for the 
chancery; or he might reverfe the jiidgm^iits in the points 
adjudged; for the cardinal did many things with a high 
hand, as appears by the other articles, and by his ufage of 
fir John Stanley^ mentioned in the 38th article,!, and 
then he veas worthily complained of: but if they v/ere i]jat- 
ters fit to be relieved in equity (though after judgments at 
law), it,is not probable that fir Thomas More v/ould have 
fet bis hand to fuch an accufatioi^, as kno'^ing that to have 
been done before* the cardinal’s timdj an^ by himfclf, as is 
certified by the referees, if this b* a true copy; which may 
be doubted, becaufe fij ThonAs More doth fign before 
the dukes and other noblemen, which place was not given 
to the lord chancellor till after his death: and it is well 
known that the cardinal’s man (Cromwell) did take him 
off from all accufations in parliament, yet this article 
the caufe of all the reft. The forty-four articles arc priiited 
in the 4. Inft. umicr the tifle of the Court of Chancery; 
^ut not mentioning tvhat thofe matters were the car¬ 
dinal did examine in chancery, this dot^ fall Jwfof itfclf? 

And for Throgmorton’s cafe, fp much flood upon, as 
wherein all the judges are faid to have given their opi¬ 
nions ; it was thus : , ' 

THRooMORTON^being pofTclTed of^ term, by a gr?nt 
from the crown, rendering a rent, with a provifo to be 
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void for ^non-payment within forty days, and having made 
many failures, which appeared upon record, queen Eliza¬ 
beth granted away the inheritance, which came to ftff Thq- 
inas Hencage, and from him to fir IXloyle Finch in right of 
his lady, who entered and foaled a leafo to one Roots to try 
the tide ; and upon |i^emurrer in the exchequer, judgment 
was given for R<x)ts, ti p leflee ; whereupon Throgmorton 
brought a writ of err^r’, upon which the ju«\gment was 
affirmed; and after all that, he exhibited a^bill in chan¬ 
cery, pretending, for equity, that the non-payment of the 
rent in 9. Eliz. was by the fault of a fervant, and no wilful 
failure : to which bill fir Moyle Finch and Roots made 
anfiycr, and did fet forth foveral failures, in the qth, 10th, 
and lyth years of queen Elizabeth, and at divers.other 
times, .which they alleuged did appear upoji record; and 
therefore, and for other caufos mentioned in their anfivers, 
they demanded judgment, whether the court would hold 
plea thereof or ^t: and mr. attorney general, being of 
the defendant’s counfel, moved, that the. matter touching 
the leafo whereof the plaintiff fought relief, might be dif- 
mi/Tcd ; becaufo the* leafor had been, by the opinion of 
th® judges, adjudged to. be void in the exchequer, for 
that the rent was not paid to her majefly within forty day«, 
according to the tonditional claufo contained to the leaf*. 
To which motion mr. Philips, being of the plaintiff’s 
counfel, made anfwer and (hewed, that the default of pay¬ 
ment in the 9th year of queen Elizabeth \vas not voluntary, 
but gi*t:w !' / the negligence of a fervqpt i but that the rent 
afcerwaurjl ‘paid, and that the lands were enjoyed quietly 
by the leflee fo long as tlie ixiheritance remained in her ma- 
Jefty, until the defendant’s entry, and therefore prayed that 
the matter in cquity^might be retained. But, forafinuch as 
the caufo was of ^cat weight, and would be a precedent, 
the lord-keeper minded, before he any order, to con¬ 
fer with the judges j and uirefted that the bill, anfwer, and 
records, which (hewed the defoults of payments, (hould be 
• * brought 
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brought to the judges, as appeareth by an order ib chan¬ 
cery, 28th of May, 39. Elks. 

And* 15th of November following, the lord-keeper did 
declare in open court, that all the judges, except one that 
was abfei\t, had confidered of this caufe, and were all 
(one of tj^cm that had not fo c^fiidered excepted) of 
opinion, that the particular cafe, a/it flood, was not meet 
to be retaiiled and examined in chracery j yet his lordfhip 
faid he v|j;oulc)*bc advifed, and give fuch order as fhould be 
meet} as .appeareth by an order then made, which was 
the lad in that cafe. 

Now the particular cafe, as it jlood, was upon the fe- 
veral forfeitures for non-payments of the rentj and, tlie*bill 
feeking relief b.ut againft one in the gth year of her late 
majefty, the red of the faiiures being not mentioned, <and 
the leafe having been adjudged void in law, not only for 
the failure in the faid gfh year, but for the other failures 
alfc\ for which no remedy was fqjight; the cafe, as it dood, 
might not be hMd meet to be examined and relieved in 
chancery, for it dood upon dh'crs failures, and likevvife 
upon the queen’s intejed, againd whom there was no 
equity to be fought in chancery.' 

But in all thofe proceedings it doth not appear tliat the 
lord-keeper did make any order to retain the bill, as is al- 
ledged, nor that there was any petition to the queen, 
nor any reference from her to the judges, nor any certifi¬ 
cate of the judg#s, other than verbal, to the lojjUtfifper, 
as .is faid, and by him declared in couit-.ndSe of which 
could be unknown to the attcyrney general, liitliough now 
it be otherwife urge^ under l^is' i»me in the 3d and 4th 
Ind. by which the datute is made the only reafon of 
the judges opinions, w'hereas^it doth'not appear tiiat this 
datute vi'as once mentioned [n all thofij^procecdings. 

Sir Moyle Finch’s artfwer is not to be found j it is not 
unlikely to have been burned when the fire was in tbe 
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She Clerks Office; but it leems the caufe was not difinifled^ 
for tliere was no difmiffion enrolled, nor any order for a 
difmiffion entered, neither doth it appear that were 

any further proceedings in it; but howfoever, that opi¬ 
nion of the judges being given upon the fcvcral forfeitures 
and the queen's and the judgment that Xhrog- 

mortori's leafe was voit that cale doth nothing concern 
the queftion. 

The inconveniences that would follow to the fubjeifl, 
if the chancery (hould not relieve after judgments in calcs 
of frauds, breaches of trufl:, forfeitures, &:c. where the com¬ 
mon law cannot relieve,, would pren e lb great and intole¬ 
rable a grievance, that no man could live under fuch law’s; 
tor any man tliat W'ill tjike advantage, may obtain a judg¬ 
ment at law before the other can get a ‘decree, or an ijt- 
jun^lion in chancery, what equity foever the cafe rc- 
quircth, and t’nen he muft be rcmcdilcfs for ever, and there¬ 
by all fraud, circumvcnticn, corrupt crooked and uncon- 
Icionable derdings of crafty deceitful perfons would be 
countenanced, encouraged, and abetted, and the anti ent 
rulesf of equity and confciencc fmothcred and liipprellcd, 
upon the imaginary credit and reputat’on of a judgment at 
law ; which, though of great weight, be unconfeion- 
ably gc/tten, ef[2,ecially lince all men know tliat not one 
judgment of an hundred is pronounced in court, nor the 
cafe fo much as heard or undcritood b)^ the jt?dgcs, but 
€ntc5*»A^ h?; ^ittornies, which then they were not, but pro¬ 
nounced by> the ju4ges in open court. 

To all which it would encouragement, to imagine 
that the makers of that law’^, 4. H. 4. did ever intend that 
fuch judgments entered fo fecrctly and under-hand, that it 
is oftentimes difficult to find them, lliould not be exa- 
mined, and the pal^ties retieved; or ^hat by thofe words in 
the (latute, after judgments given in the court of otcr fove-^ 
flngn lord the king^ they could intend fuch judgments as 
. Ihould 
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Ihould be enteied by attornies without the judg* know¬ 
ledge. 

Neither can it be thought that the parliament, 21. Jac. 
c. 26. wherein attornies are excjptcd from being felons 
if they aclcnovvledge judgments for any perion without Jiis 
privity, (hd intend either that the Qfid attornies ftiould be 
free from all punilhment in fuch r^ifcs, or that fach judg¬ 
ments llioilld be of fo great wei^c and force as never ro 
be quel^ioncd, nor the party relieved, but utterly undone, 
becaufe ap attorney hath acknow! Jged a judgment againft 
him, whereof he can Tenow notni'^ig till he be taken in 
execution. 

For admit, as is mentioned in the 7 'hird Inft. I23. 
that the plaintiff doth bycolluiion retain an attorney for the 
cicfei^ant without the defrndant’s knowledge, and that at¬ 
torney confefleth the a£lion, and judgment is entered, muft 
this judgment be bindiitg for ever, and ftiall the defendant 
ha^^c no way to help himfelf ? J'he boo? faith, that in this 
cafe the defendaftts fought remedy in parliament, and that 
the parliament did give powcn»to the lord chancellor, by 
the advice of two ju^es, to hear and order the csfe in 
equity; whereupon it concludcth that the chancery could 
not do it withoutjiigher authority; which is no very good 
•onlcquence. * 

P'oR that cafe was a mixed cafe of equity to right the 
defendant, and of mifdemcanor to punifh the praiiice; 
and therefore required feveAl judges that mi^ht ^ fo f jrufhe 
parlianiEnt of both; 4 )ut that petition fliewed^ ^t the court 
wherein this judgment was gii^en, could net give remedy 
in that cafe; and the jcfcrcncc fhewed, that it was not con¬ 
ceived to be within the ftatute of 4. H. 4. For then tlic 
parliament, in its power of judicatiJre, could not have 
meddled with it; and fo that cafe mufljfhave been without 
remedy, as all others of the like nature muft be, if this 
fonftruftion hold; whereof, no doubt, there will be*lb 

mspiy, 
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many, thk it were better to live under no laws than fuch 
as do give way to, and do not provide remedies againft 
fuch mifehiefc. 

And ftatutes being always to be expounded fo as there 
be not a failure ofjufticc, 2. Inft. 23. j and the chancery 
court being now the \dy ordinary remedy that#.!'; left 10 
prevent and give rclii f iinfuch cafes; it is ffrange it fhould 
fo earneftly be endeavoured to abrtdge it ol that power, 
when ih's ftrit^neN to maintain the rigour hf tha law is 
ohferved no wlu re hi'»uK ‘>. ']'he narliamcnts of France, 

which are courts of jinliee, and the ]or<ls of the fe.Tion in 
Seoiland, where the chancellor hatii the chief place, do 
minifter juftice, not according to the rigour of law, hut 
with renfon ar.ci ecp’itv, Cimhden /?r ^<^4. p. 8. And 
jnuft wc, ah('-ve all otliers, he" deha’Teci of that hcMietlt, 
and left remedijcf, and the chancery tied up from giving 
relict, only upc-n inferences, and the con.flruction c>f a fta- 
tutc wherein it is* not ii.tny.'d ; the king too having denied 
in tile vtr vfanie parnament, and upon ttie fame roll, tc» 


refirain his chancellor r 

Where it was f.dd that it pgainft a maxim of 
law for a man to h; !p himfelf ag-ainit a rceord upon a bar« 
furrnife, let it not he tht*ught tliat t!ie cF.anccrv doth help 
any man upon a fare iurniiie; for if he doth nut bring 
very good prooo, the chancery cloth cJIfnifs him, and 
punilh him by making him pay good coftf, fo far it is 
from ji»\ hcvlng any that are caufclcfsly .jrrouhlefomc : nor 
is the chaf'y;ry to be guided by ever;, maxim <»!' law, but 
it^ is to coni^iul <uch max^iii'is as are again!] the law of 
rcufon, Dolior and Stud, lib. \,c. 

AIN, it is vvortby obfervation,thiit the judgcsthenifelves 


do oftentimes cxtenii their directions, and do therein play 
the char.c i, IloiT, to^miligate the rigour of the law after ver- 
(Ircf, by flaying the pojica^ and by cSnfetiueiice'the judg- 
pjentj and fometimes after judgment, b}' ffaying execution 




COURT OF chancery. 


till the party will confent to take what they Iif equity 
think fit; by what law they do fo, themfelves beft know. 
But it k as necefliiry that the chancery ihould give re¬ 
lief after juSgments, as the judges to ftay the judgment or 
execution^ and tliemfelvcs to order the matter in equity: 
but neither the chancery nor any o;|li6r courts are witiiin 
this ftatutc, but only thofc which Are named in it, which 
arc the kin| liinifclf, his council, Jkiid the parliament j and 
in cafes only*which concern the king, as hath been faid, 
none of v/hich concern the chancery. 

For the meaning aftd true fenfa of this ftatute, as it 
(lands upon the j^arliament roll of petition';, is, that no 
man (liall be drawn into queftion, at the king’s fuit, which 
is exprefi'ett b\' tiic words pice and put to ^nfwer 

again ^before fiim* or his «council,*or in parliamcht, jhat 
hath been acquitted by judgment of the common law, as 
tirol'e were that had their pardc-.ns beforementioned, or 
fiich as (hould thcicaftor be acquitted by^udgment of the 
common law; and in that fenfe this'tiatutc hath been ob- 
ferved ever fmee, and no fu^h judgments have been 
queftioned by the king, or by his •council, or in jiar- 
liament. * 

JiU r it were a ftrange confiruiSlion of this (latutc to 
fay that the ch:uiccry alone, and no othtfr court, ihould be 
bound by it, and that the parliament ihdUld give no re¬ 
lief in any cafe whatfoever after a judgment at law, be it 
obtained by Cfjiruption appafent, injuftice, fraud, kc. 
and that; the fubject^ (hould be left deftitute ^^j^alTTiSp 
*ftcr a judgment, unlcfs he could overthrow it ]?y attainting 
the jury, or by error; whereataji attaint is fo penal, that 
one jury will rarely Sttaint another, for it may be their 
own cafes ; and error for the moft pprt is in the plead¬ 
ings ; and the like ftridnefs to*obferve foe rule of foe law 
mud be h«ld by the^udges upon foe writ of error, as was 
held in foe former judgment. 



* ON THI JURISDICTION kc. 

To conclude, therefore; neidicr the words of this rta- 
fute, nor the king’s intention in granting part of it, nor 
the iniichief; before, that did occafion it, cap maintain 
any fuch conftruftion, that the chancery for matter of 
equity Ihould be bound by it; and the pradlice ,,in chan¬ 
cery, and in all otht^courts of equity ftnee, doth (hew 
plainly, that it was nc%r fo underftood. 

And fo king Jameses judgment ftands firm. 

r* 

trqultatis, v'trgf^ regni tui. 
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LORb CHIEF JUSTylCF, REEVE* 

TO HIS NEPHEW. • 

[containikcj instructions for the study of 

^HE LAW.] 

A^u' firji publljhcd from a AIS, in the Pojfrjfion of the Editor^ 

F niST read TVoo^rs Irfiitutei ifi a curfory manlier with 
an intent to underftand only the general diviflons of 
the law, and obtain the precife ideas ufed in it: for fuch 
terms as Jf'^ood docs not explain as hc^goes along, Les 
^Termes de la Ley fhould be confulttd, .^d, for the more 
full and modern explanation of tly fame, 'JacoWi Diciicnary \ 
but tlic authority of this latter mu {I ^lot be too implicitly 
relied on. l^'hc only rcafon why I mention //■ oiw/for the 
prefent purpofe, is, becaufe the terms will be much better 
underilood by obferving w'ith what latitude or reftriiSlion 
they arc ufed in the courfe of his work, than by coniuldng 
any divSfionary whatfoever ; and in order to underftand his 
Chapter of Conve^'ances, it \yili be ncceflary to call in the aid 
of fome old practitioner who is your friend. If th?^iKif^f!^ge 
ttannotbe acquired, you muft be contented Wi^b.fuch light *■ 
as you can ftrike out of the Ihoderii books practice, 
Eohun'j Injiitutio LegMis^ facoPs Afiorney's CompanioHy laft 
edition: of all thefe 1 can give no ^ther charaifter than 
Martial of books in general, fint bona aueedam^ ^'c .; nor 
any other diredUon concerning the ufing of them, but that 
you muft, by die help of indexes, take what is to your prefent 

* Sir Thomas Reeve, lord chief juflice of the common pleas, 9. Geo, z. 

purpoie. 
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purpofe.' This done, read Littleton*s ^Tenuresy without 
notes; coniider it well, abridge fuch part of it as the other 
bdoks inform you is law at this day. Thus armed, venture 
upon Coke’s Comment or In/iitute upon ' Littleton’s 
TTenures^ which being well uuderiVood the whole is 
conquered, and witjj^qut which a common found lawyer 
can never be made. i!^ this, all the faculties of the mind 
mufl be applityd ; with Kearty attention it will nOt be found 
very difficult, with the preparation already preferibed. 
After the firft reading of it (for it will require many more 
than one), either abridge it throughout, or commonplace or 
compare it with feme authentic Abridgement, fentence by 
(eiitence; and, by your own adrlitions and correeSlions, 
make i{ your own. To this purpofe I recommend fergeant 
Maw kins ’5 Abridgemerii^ which, wnll afford'much light to 
my lord Coke. This finifhed, I would recommend a fecond 
careful review of IVood’s Injlitutes^ with an intent to digeft 
the feveral headff'of the law, for the ufe of memory; .and 
now it will be prope/ to read the more ufeful llatutcs at 
large, in the order in which he quotes them, and to examine 
the feveral books of Repdrts for the proof of his opinion, 
-which alone is not authority, though he generally quotes very 
fair : and remember, if you read any, edition of IVood 
wherein Salkeld’s Reports are not cited, to conlult them 
under their prdjier titles, which may eafdy be done, he 
having put them into the form of a commonplace. 

the fecond ftagd of ftudy, many books maybe 
brewight i?^or variety, which will bc»very ufeful,-and not 
ifiterrupt ih^ main' feheme, as Do 5 lor and Student^ Noy’s 
JlfaximSy Curfon’s Office oj 'Executors^ Male’s Mijhry of the 
Common Law^ principally ; 'with Finch’s LatVy and Relic's 
Abridgement^ in the ^preface; in which laft you will find the 
beft feheme for ftpdying the law now extant ♦. It will 
about this time, and not much Iboner, be proper to give 
diUgent attendance on the courts at Weftminilcr, and to 

** In a fubf;.quent part of this publication will be given the above- 
mentioned preface, written by Sir Matthew Hale. 

begin 
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Ijcgin orderly reading the feveral reports, which muft be 
read and commonplaced in fitch manner as (by the expe¬ 
rience 'v^ich by this time you will have of the nature of the 
itudy) you will be beft able to advife yourfelf. 

My whole fcheme, without naming many books, is no 
more thai^this: • 

First, T^btain precilc ideas of The terms and general 
meaningtHh law. 

Seconoly, Learn the general reafon whereupon the law 
is founded, 

'I'hirdly, From fomc authentic (yftem collect the great 
leading points of tb/: law in their natural order, as the firft 
heads and divifiohs of your future epquiry. • 

Fourthly, Collect tlfe feveral particular points, ^d 
range them under their generals, as they occur,and as you 
find you can belt digeft tlicm. 

• • 

And whereas *law muft be conHdered in a twofold 

rcfpccl: * 

I. As a rule of acHorf. 

II. As the art of procuring redrefs : 

when this rule is violated, the ftudy in each of them may 
be cafily regulated by the foregoing method; and the books 
fo rccomnv^ndcd w'ill fo carr^ qji the joint work, that with 
this courfe, fo finilhed, the ftudent may purfue 
qf either to its utnioft extent, or retury to* his ^Centre of 
general knowledge without ccgifulion, which is the only 
way of rcnderii'ig things caly for ,the inemoiy. 


VoL I. 
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CASE OF THE SHIP COLUMBUS, 

IN THE Cc|^JRT OF ADMIRALTTf,. 

WE here prcfer.t the Reader ivith the RejSort of a Judg¬ 
ment given in a Court whofe proceedings are li*tlc known, 
The Courts in Doctors Commons He in an ohfeurity which 
makes a fmgnlar mark of difference beitveen them and the 
Courts in Weftminfter Hall. This perhaps is to be attributed 
to the perfons tbemfehes who are comerned in' the practice 
thc*‘e ; for while the Common Lawyers are'continually d ^awing 
the attention of the public, by printing ivhat pajjes in their 
Courts, the Civilians have p.r/ijlcdin prefr-ving an uoiiform 
filcncc. No Reports cf ,n-r;iilgcd Cafes, no Arguments of 
Caunfel, to farm any fort of competition or comparijon with the 
proJttdiois of the Chmnmi Law Bar-, the learned and un¬ 
learned are equally tminfermed of what is there tranfdtcd. 

Tins ,} to be dtphred in a country ivhcre the law of the land 
is founded onjuaicial dtcrrninatrms, and not on the refpqnfs 
if men in iittr cJyits-, and it is equally to be xvendered at, 
when we re feci, that the ntlcmen in thofe Courts havc,fi'om 

theirfituation, an u !vantage which letLr quolifes, and, it 
ought, w'ould snore difpofc them to employ their pens 
adsrrt^g tuxir prcjtffon, than always happens to thofe of the 
Common Laiv having neaffitrily puffed academical education, 
and having rfually attained, by tlAir profefficnal fudies, a 
more ta.ai ora: nary ffare of literature, and general knowledge. 

R.uportcr Judgment in the Court of Admiralty, 
xvhich we notu give to the Reader, f us fepped forward to 
di/linguijh hhrfelffrom his brethren, and has favoured us at 
once with a fpecimen of reporting, and with a pidlure of the 
judicial charadkr nowfujlaind by the Court of Admi^al^. 

ire 
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Jf'e art certainly laid under a great obligation hy the fpirit 
end novelty of this attempt ; and it is to be hoped that others 
may be \ncaffraged to make a fimilar experiment in the Pre¬ 
rogative Court) the Arches, the Peculiars, the Delegates, 
is'c. ^c. ft that we may in being about ^oo years Jinet 
the Clerical Judicature was feparated j¥om the Temporal by 
William th| Conqueror, begin to h^rn^from the mouths of 
its o%vn votaries^i upon what that Judicature if employed. 

But while we are indulging this hopCy others have Jhewn 
a folicitudr to check thepr^grefs of this new undertaking. It 
fetus, this Report was promifed in the daily paper entitled 
“ I'he Diary,” time before ^it appeared: hut fome 
Gentlemen, either difapproving the matter or manner'of the 
Judzment deliz'ii'cd i or diflikin'' tha conveyance of It in a 
ncitfpfJpcr ; or, perhaps, prtferring all the ftlcnce and 
inaSllvity of tlvir predenffors to the difplcy of the prefent 
occafon, had interpofed with the Priiitera^/fl prevent the 
puhl'uation. This ^produced a pcfife of feme days-, till, at 
lin‘j;t!<, the Report appeared, with an Introdu<5tion prefixed, 
of func length. As thh has every appearance of coming frcai 
she pen of the fame writer* and contains fome ref.eSiions up9n 
the nature of the profejJ.jH to which he belongs, it cannot fail 
of Ling extremely interejling, and we Jhalli'cnture to give it 
at length, as pi inted in 'I'he Diarv.” 


WE have.had applications fronj a quarter where we fhould 
kaft expedl them, t'oP the luppreihag the ileciiion oA.tj’c 
ot t'le Ihip CoLUMjti'#, in the High Court 
K ALTY. We do not mean that we have been*appHed to 
the part of government, fw whole ofcndiut hitherto the decifion 
is the bell apology, and, tlic only cllirclual corrertion of a 
niiliake «nd omiliion in forming the acd of the arch of his 
iiiajefty, by a reverfal of a judgment in thi inferior courts in 
tae colony of Barbadoes, contrary* to the intentions both of 
adininiilration and the legillature. ^ 

In jujliiication of ou*own refolution, we have to fay, that 
the appeal interpofed but not yet profccuteJ, nor anyt 
uihibition ferved, as we arc inKirmcd, is no reafon why we 
fliquld fqpprefs our report, although the appeal were arlually 
going ofl, and an inhibition granted by a court of delegates 
. today execution of the fentence of the high court cf admiralty. 
L ti a ilow 
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How many decifions in Weftminfter-hall are reported in the 
books, which have been afterwards reverfed in the houfe of 
lords i The votes, refolutions, and debates of the houfe of 
commons arc daily reported without cenfure or reflrnint, 
although thofe votes, and rclblutions, and fpecches, are fubjeft 
to be iniircly invalidated in another houfe of parliament. 
The idea of fupprdnng a dccifion of a particular judge, on 
account of a dcpentfeHcv of an appeal ailually prblccutcd, or 
only interpofed for foni, fake, or for farther consultation and 
deliberation of parties, is ;is unworthy great lawyers, as it is of 
libcrally-miadcd men, not narrowed too mucdi by fcholiitic 
education, who think without prejudice, and afl wifiiout fear. 
If any perfon has a ligiit to objet"^ to a publication of the 
report of a dccifion, fo far as it goes, it is the judge himfelf; 
but no man in that r. lbecl.iulo liiiMtion would objeft who 
reafons well, who knowv the conftltntion of his couistry, and 
reveres that which only can fuppoit it, the ju!l libeiiy of the 
prei's, do long as it is without hcentiouliierj, or ah inte.ition to 
tiiir.vn.efc'!;, or do mirchief. T[he hi owri in*partiality of our 
paper, and tieedoni f-om all liiflious pilnciples, will free us 
iVoiri fufpicion ; ami oe.. general care to bcas fubllantially and 
minutely accurate as poihl.le upon all octafions, will preferve 
us from blarrc.^it does not from envy and jcalouly ; weeds, 
which grow r.tiik cver\ \v)(fi-re, Ixnh in public and retired'life. 

■NVita refpret tonewlpapcr, \ t will len'ture to lay, that the 
compilers and editors .".re 'c'.p* . :blc in evei”f!CO conllitution : 
vve will notJoTumc ah highvrepitliet; and it will not be arrogant 
to ray, that the cir''u'ai’on r.nd fanxliar arqimintance with the 
Bniidi prints am', i. ' , 'ag.- ha\e aceth-rated, if they haie not 
occ-ifiorod, l’ * .lin France in fayourofa free conititu- 

ti<,11. Wiiiie wed' '■'ii-ieall fotts ofperfoiud invective, and the 
low .r-andal of nrii.ite lif.;, and fee literal y men making daily 
attacks o« each otm-r like the fo.“vi!e tdaJiators in Roman 
tiicarics f</r tlic an ufement of the populace, inii'M'l of w ruing 
to improvi, inlfiudl, ;md go*er,n them, wc obferve*'.'.'itii concern 
'>rt«iol5 of the r.H'cct.. of that genius whfeh are due to truth 
and 10 public, and which nught be better emp’oyed than 
—ill piivatc jxrlondlitifs. ”■* 

As \ C ftll-Va i k S ot intcrcftlng faffs, and obfervauiins to the 
puldic upon the voy belt information and authority, liic 
publifhcrs hrivc .i riplit to ufe the liberty of the prefs, and to 
leave the pulibc to^^judge. 'I'hat public, in which the true 
majeftv (as it is tailed) of\lie people refide;;, is that majority 
of iueiety to vviiiVh. all things and all perfons mpll bowr ; that 
majoiity from wla fe confent, if abilraft property docs not 
^originate, yet upon which hangs all adfual rijdit, title, power, 
domimoii.an.: pre-eminence of things and perlons. It is thus, 
.whatever is faid in public, and regards the public, becomes 
the riglit of the pulJic to repeat and to report; the flourifli of 
tlie fenator, the argument of the counfellor, tl»e dccifion of the 

juvfge. 
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become the public property. Words have wings: they 
are no iboner uttered in public ftations, than they are irrevo¬ 
cably pi^ed to all mankind who are to be afFeftcd by them; 
the emanations of tltc Ibul, the thinkings aloud, are confined to 
no place, to no country, to no age. 

\^'^c all know that the Greeks in general, and the mod 
polilhed ol^tnem in particular, the Atnenians, were fond of 
news- Til#: Romans had their Dtarms of every public trans 
fadion circulated in every part of the lEinpirc. 

Tacitus, ^ his Annals, Book XVrefers tc^thefe Diaries 
for fids omitted by liimfelf. 

“ Diun|ia po[>uli Romani," fays the hiftorian, per provincias, 
per curat ms kguntiTt quaiii ut non nojlatur quid 

** Tl.'rajiafecertt * . • 

“ Tlie Roman public Dianes are read through all the 
provinces and ar r-ies with too mi^:!i atieiition for it not to 
htknozvn what huo been the condud of'I'lirafea.*' * 

The publhc prints of our ov/n times contain all things ^divine 
a.nd human; andjilnJugh manv great man have alFeded tadefpife 
‘'thcm,^nd never to’ read them, yet niofl draw from thfm 
occafionully their fources of knowledge and converfation ; as 
in other matters in huma« life, men pretend to contemn an 
object, beCaufe they v/oiild hide the fource i;^m whence they 
heal sheir ideas, and their treafure,»bui make ufe of the very 
thing, as their own’vvhicli they pretend fo dtd'pifc. 

VVe therefore fliall afiert with our jotemporaries our right, as 
vehicles to the public, to repc-ts J)Oth pf law, politics, and 
religion. As to any idea,thatihe publication of a decifioft or 
intermediate decree, an appeal being aderted, or adualTy 
d-pending, may occ.ilion the merch’ant to hazard a fpeculation; 
tile man vdio enteriarns Inch an idea of am^nierchaiUa or any 
men, mull know little of men or merchants. They will not 
hazard; and here is the grievance, that the advifing of ati 
.appeal, which Hops commerce by a delay and fufpence offome 
gr 'It quelUyn, perijaps is never be recovered ; as a river 
vvlncli tmee hat ing# been fprfad from its original cha"*' -1* 
frarce ever returns to ifc again, and 1 aves all behind a dry 
and dreary walle. Iloivevcr, there can he no ertcouragement- 
for fpeculation from the late deciiif n of the Cdu/ntus, bccaufe 
the enlarged lime gr.intcd^by royal piocl^nation and fufpeniion 
is at .an end, and ilie adl itlolf was' cnly made to be in force 
until the ul of April 1788, and no longer-t 'fhe evil and the 
remedy have ccafcd together. • 

But a publication of the decifion in th'* isferinr court, it is 
faid, may iniiuence thc|>ublic I'entimcnt and the ultimate refo- 
lutions of the fuperior court. This is paying too great a 
compliment to tlie weight of one man’s opinion, and a very 

«( * ‘'f this author, the palHigs rune, ‘‘ curalint 

* le»uniur ut nofeatur quid Tbrajta non ftetrit but the fcnfc and 
grammar mult corredl the above by thg inf^rtion of juaui, and relioring 
to its proper place. 

’ C 3 had 
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bad compliment to the general good fenfe of manlcind at large* 
or to tlic ftria attention to juftice and the capacity of the 
judges, who upon a new hearing are to judge of thec-reaibna 
laid before tliem, either in the perfonal decilio^j of the judge 
hiii’illf in the infciior court, from whom the appeal is made, 
or in the old and new arguments of the learned and ingenious 
gentlemen, who advife tjieir clients to try the mind of another 
court, upon the old principle (whether a true one O not, may 
b'j ctinfidered), that in note counlcllors and in tgore judges 
is multiplird nildom as well as fees. Refident in all the power 
and ni.'jvlly of t'.ic dornier rel’ort. Juftice is feen fitting, al¬ 
though at a diftarcc, by every judge with reverence, from 
wlicle fn.gic opinion an appeal is made, and is woelhipped as 
hh ov, n ce-iiiolation and juftification from corfcc’uences by 
every man of integrity who knows the f.Jiibiliiy and capri- 
chniiner!- of iturnan naturo, and the twilled iindcrftandings and 
cc.Tupte.l hearts cf men who delight in llnfc. 

We iihould feel ioliritv- pain, if nc found that we had iuftjy 
ofTcnded’ very ;-eip-jC':aMe‘-pcrfons by an;, thir.g-faid in our, for¬ 
mer notice. 


When we lihened tl.e arguments of the ci , ilians to collegiate 
leftures, wo did iv't ourl'chf s {'ni''-u'.rin an idea of academical 
Icfturc. lia\ing thing iu then rufunL.'^. We meant on 
the contra! y to pay a luft omnplimcnt to both, and to ghc an 
imprt r.on, that thofe arguments were l-ke the Icclures long, 
clahonte, and full of the mnft profv)u.id erudition and general 


inllru'ftion. i 

rctpefl extremely the two unil erfit'io*;; and, whatever 
ridicule ill-jiiciging or ill-Hjlpoh-d perfor-s may attempt Hing¬ 
ing T.r. 'i them. VM'a'f of opi'd.'u ih.jt the academical lectures 
cf *' , profefters : t u'.trs have tl)i‘ par'it ular ufe, to make 
fo;.'. ;oung men hcr.r, wr o rretrwife would ttever rchad ; and 
i; at thef? Icfturcs ar.lv. er th.e lame purpofe to young men of 
faihion, as an attrriv'l-.nce upon the courts of juftice and par¬ 
liament v.'ouid do fir the imitro'. emrnt of their minds. 
*^WIien we ilkercfi the argiiici at.s of iric civilians alfo to 
tho'c wiiic w'hich. the N japoIit.in la,’, ycfy entertain their vifitors 
'fra:is, w4 me.ar.t fh.n they v ere equally amiifi'ig to the au¬ 
ditors, bti:.g without ackqmite foes for their labour and ftudy. 
TJiC civilia .s in this Ckruntry arc nearly upon a footing with 
the 'T'rd.itn C UJ'Jtivt .•’t Rome, who gave to their clients ail 
thri" eloquenc'f without pav, excepting that the latter returned 
the oblig.ation by their fo'iV.'gt.s, a’’J helped to adv.ince their 
p.atrcns to all tlie Kor.cmrs and. emoluments of the ftate. 

The gtc.'it Icminaries of Weftminller-hall, with whom are 
dtpoftted the lives, libertier, and fortunes, of their fell.v.v fub- 
jefts, merit what they gain ; and when they unite the charac¬ 
ter of the fchoiar, tne gentleman, and friend to their country, 
their rewitrds cannot be too great. In the mean time, the 
idvocates of the civil law exercent jn ^ courts ecclefiaftkal 

and 
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and of admiralty^ after a long and expenlive education at one 
or other of the two univerfities* a graduation of eleven 
years, apd a filence of one more in the courts, at a time of 
lile too late <o go elfewhere, ^ltdo^^ in a kind of monallic 
way, - blinding their eyes with making their own clofe books 
or briefs, and arguing whole forenoons for perhaps a fee of 
two or thr%e guineas, while a gentleman of eminence in the 
common 1^ receives three hundred for pleading his hour by 
the town clock at an aflizes in the country, perhaps not more 
than twe:!t)*or thirty miles diftance from the metropolis. 

Near oiie-tliird of the Britilli Peerage confiiK of the defeen- 
danis of (mmm*on lawyers: fo attentive has the crown been to 
attacliment at all times. 

in a century and an h#lf the civilians have only furniflied 
two Iccretaries of date, one miniiler pleni^'iotentiary, two privy- 
councillors, two commiflioners of yte admiralty, and a trea- 
furer to a princefs dowager. 'J'his is not to l)e wondered'at, 
for about half a dozen advocates make the wlxolc of their ef- 
f(?(lHve bar. • • , 

.Ht^ie fame time, we mdy obfen'c, that in no court nwjre 

biilliant and claftical wit is cxercifed upon proper occafions 
than bv Ibnie of the advocates at Doitors Commons of the pre¬ 
fen t day. ' 

“J<idicule,”faidlord Shaftclbur}^" isthctclloftruth.” Some 
people l>iivc doubtt\i of the axiom : hut I’isdisrd.hip was right, 
if he meant, that true ridicule, or rUicnle f«.)unded upon truth, 
is the tell of truth, as metals are tried ii^ chemical procefs one 
by another ; and therefor^ fome fort of vivacities are to b« al¬ 
lowed at the bar, and even upon the bench. * 

There are indeed men who, forgetting the obfervation of a 
fenfiblc French w-riter, that gravity (wc fuppofe he meant a 
conllant gravity) is an exterior appearance of the body to 
conceal tlie defects of the mind, dread every approach to jelt- 
ing ; and think it aliTioft criminal upon thehencli, though not 
ijuite fo mt^ch fo at the bar. ^Icn dreiled in buckram, or in 
complete armour, like the manVAhe company of .armourer- vi 
the lli.'iwfif alord-mayer,have no occ.ihon to be afraid of -lies, 
1 j may be remembered, that in ail times » llttfe vivacity i-.a- 
been indulged upon the bench. ^\t the bar whole arguments 
(if tiiey can be io called) have been ^^led v. it.h v. it to make 
i mejids.for not reading a brief before, and which the client 
bas found to be no jell to him. A defc'liu.mt of lord Coke, 
opon^ reading the vv'ritings of tl^t great lawyer, fiid he was 
farprifed that his anceftor bad vvritten a jefl-book as vvell as a 
law book. ’Jefferies rifever jeilcd *. Ltord Somers was all cle* 

* Perhaps not fo much as fome judges} hut yet enough to draw upon 
htoii by unfeafonabte faHtes, the following diltich : 

Een than UEJIrangc a more admir’d prater. 

Wittier on bench than he in oLfert/atBr* 

G + 


gance* 
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gance, and an excellent poet and claflic. Thtf carl of Hard- 
wicke wrote eflays in the Spedlator* Lord chict jullice 
Willes is remembered for his wit and vivacity, andiJn's fon 
had his father’s livelmels. Other judges have Ihone as men 
of wit as well as of deep underftandings. I’helaftlord Lyttel¬ 
ton fays in liis Letters, that no perfon ever polleflcd more true 
attic wit than the carl of Mansfield. Applied to proper per- 
fons and to proper o'ceafions, his lordlhip’s wit hai-' always its 
due effed, and fcarccly any peribn to whom it was direbfed 
went away ofS^nded. *' 

** Ridkulum acri r 

Ferthis ei melius magnas plcrumque ficat m,** 

faid the Roman poet, who knew m.'’nki«d well.—A ftroke of 
wit, in his opinion, often decided many an important caufc with 
nioro clearnefs than a formal argument, by flic wing abfurdity 
when it was truly to be found. 

After all, in (pile of our extreme atieiition and "'idi to be 
accurdcc, if we lhall fail in any part of oio' reports, it'is feme 
cc^nfolalllon to us, that even fuck- report^ may have thv’-'< 
inal'much as it was the opinion of a once very great lawyer, 
that for the purpofe of furnilliing an argument, one bad reporf 
is worth to the profeflion ai. hundred good ones. 


HIGH COURT cf ADMIRALTY. 

Friday, Dec, i8, 1789. ' 

Appeal from‘the Court of Vice-Admiralty 

OF Barbadoes. 


W Le Mefurier, Efq. *Ovjner of tJqe ^/'/p^Colunibiis. 
and her Cargo^ App^dlant. 


'^His Majejlfs Procurator General^ David Parry, Pfq. 
Governor of Bar^aflott, and ^Samuel Dearflc)’’, Efq. 
Ailing CoUeilor of his Majejifs Cujiomsinthefaidlftmd.^ 
Refpondents. 


“ /\ S this cafe is a leading one to many others depentj- 
-LA ing in the high court of admiralty as a court cf re¬ 
venue and appeal from the plantations, and which wait for 
the dccifion of the preient queftion, the importance of it is 

obvious; 
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obvious; particularly as it is one among the many qurf-* 
rions which the revolution in America has given rife to. 
That event has fpread over all Europe a new face, both of 
Icgiflation, policy, and commerce. It will every day have 
new contquences. It has given birth to new laws and 
experiments of gevermnent, andofeotfrfeto new litigations 
upon the liberty of trade and the rights of propert}.” 

Afti^r fomc obfcrv'ations nearly to this efFe£l, the judge, 
fir James* Marriott, wgit on as follows; 

“ The king’s advocate has vety properly called the cafe 
a very involved cafe. It involves the operation of a new 
and experimqitaJ law, the 27th,of his preE-iit Jnajelty, 
whe\-by lumber’imported from any of the ports the 
American States is prohibited, if brought indirectly from 
any foreign plantations ; it involves tlve gcrnral Lw of for- 
feiCurcs under the feveral acts of trade j the powers of the 
board of treafury and cuftoms; the condu'if ot the prei;dcn|: 
and committee of the privy tovTnciI, ^idting as a board of 
trade; and of the thcn*fecretary of itate; the policy bt,thc 
adt in its principle and the nov'el r iithority ot the crown 
under tlic cfpecia! claufes of this act tg dilpenfe with the 
law of parliament. 

“ This is the fourth dav of hearing caufe. I fdt 
with paiy at the outfet tlie exceeding weight inipofed upon 
the mind of thc*x'ribn who may happen to lit in thi^ »-iiair 
lasajudgeof revenue. The revetiucjaws* ari, bccellardy 
to be fupportedas the nerves <f war and peace, and the co¬ 
lumn on which the public credit of%c nation intirely relts; 
at the fame moment 1 felt that the 'ftretching tliefe laws 
beyond a certain print migMt deflroy that Very liberty, 
and commerce, and properly, which they w'ere meant to 
fupport i that a feverity ill-judged and excrcifed with avidity 
and rapacity for tlw fake of forfeitures to informers and 
officers, or inconfiflciitly vyith law and equity, may render 
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the revenue a devouring animal, which {hall at laft feito 
upon every thing, and root up the tree to gather'the fruit. 
The extenfion of the laws of revenue to an e3(itreme, has 
been, among many other caufes, a principal one of the re* 
volution in a neighbouring nation. God Irirbid we fhoulJ 
any of us ever live tfo fee it fo in our own! , 

“ The arguments of the counfel on both fide!} have been 
llrcnuous; thl*y have been brilliant j and particularly on 
the part of the crown *. 1 have heard very long lectures 

upon the duty of the court in caufes of revenue, and I 
have heard them ivithout dijjhusfa^mi (to ufe the words 
of the king’s advocate) I have heard tliem w’ith patience, 
which has ever been the characteriftic of the high court of 
adm'rartv, and I hope it will always continue to be lo. 

It iii true, that upon t.ic hrlb opening of the cduio 1*" 
rcco:nmcndcd cand .iir to the coiiiifcl for the crown in their 
proceedings age.inlt the fubject in taufes of revenue; and 
that I did Iiopi; they had J'tcn properly confulted by the 
parties, confiiteiitly with tlic rank and truft which the 
oificers of the crown hr>U1 tor his majefiy and the nation at 
large; for that occaftons have happened, when the law 
officers of the crown iiavc thought proper not lo rifle the 
honour and the juft it e of governmcnt,“but to throw up 
their brief:. 

THU advocatc-gcncrai has exculpated himfilf in his reply, 
That he has been applied to only as an individurij from in- 
tin^tde ialsj his clients having interefi: in the forfeiture ; and 
«^>m glad .to hear Min fay, that he has heard what dropped 
from the court without dif-itisfaiSHon. He has ftated the 
cafe of his parties: it is my duty to hear. He has done 
Us clients ample jaftice;—and the court will do the 
fame. 

“ But I do expeiff, and defire it may be known, that no 
perfons ihould be encouraged to come into this court ufing 


* Sir Wjjriam Scott, Dr. Lawrence, for the crown, 
pr. Nichol!, Dr. Arnold, for the refpondent. 


his 
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Ills majefty*s name, and proceeding as well for his majefty 
as then^elves, without the bufmcib originating with the 
proper law officers of the crown in tliis cou^t, upon proper 
reference and attendance. 

“ The* recommendation of candour in this caufe, I 
deemed thfr more necefTary, as I thought I obferved a fpirit 
in this cauft not to be approved ; as if the fpirit of revenue 
laws, which bfgan in a reign not very favourable to libert}', 
that of Obarles 11. and which were meant firft to fill the 
perfonal coffers of a ncouy prince, and afterward'', on better 
principles, to fupport a revolution in favour of liberty, had 
habituated the boards of revenue fo confider tlic caufes, of 
their officc?s as if proper to be maintained, at all tirr es and 
iin all circufnrfances, as their own, and of the fovtreign 
perfonally; and as if this court were too w’cak andtooinfigni- 
hcant to enforce its decrees, or the law officers oi' the 
crown here, to be attended to ; and as if ibis couit were a 
rival to their own'jutifdi^iion, in which there may be room 
if there were no chock, thoji^li,! trull it is never fo cxcr- 
cif'd, for pcrfonal fn our, political ifitercll'S, and felici¬ 
tation. • 

“ As the fhip f.«led bcfo’-c the exigence or even perhaps 

the contemplation of the at:l of the 27trt of the king, and 

arrived at Harbadocs at the time when the operation of 

the a6t was diTpenf/J with and fufpended, as far as a report 

of the committee df council jftiifthe c xercife of the power 

the crown throuirh tHl* medium t-f a fcc’'etarvoffl"’tc, could 
. . ® 

difpenfe with or fufpend the la^and bind the crown by its 
own a£l, it was natura^and right thqf the court fliould wifli 
to fee fhe order of council. On the o^icningpf this caufe, 
it was fuggefted by the counfel ipr mr. Le Mefiiricr, that fre¬ 
quent applications hajl been made by him to government for 
^ t^opy of the order of council. Now’, it fuch an order had 
exifted, and been produced, it would have, prevented tfts 
flood of litigation. Mr. Lc Mtfui ier would not have hcapd 

<0 
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fo many brilliant arpiUments either for or againft hlmfclf^ 
nor the court liavc haJ the fatigue of watciiing the^ with 
extruordinarv aitviirioii. In any caufe where 4 he crown 
is a p.’.riy, it is to be obkrvcd, that the crown can no more 
widiholil evidence of docunveiitsin it> poflclfion, than a pri¬ 
vate pcifoii. If the*’court thinks proper to order the pro- 
dueSfion of any public laflrumcjit* that ordc^ niuft be 
obeyed. It wants no inlignia of an authority^ derived from 
the crowji. The order will ir.force itfclf ; for f a party 
fuing refufes to produce a neceflany document, Vhat fol¬ 
lows r He fluill t.i;ce nothing by his petition. In the court 
of prize this hus where a party has refufed to 

obev an order. , 

“ A*i>i alHda\ it has . o.ov/ been prodi'icoi by mr. ,Lc ^ 
Meluiier which obviiUcs ci'erv dnlicwlry on tins head, 
ajid the content of it \v;’i co'i;e hereafter tube confidered 
Uiuler its prwp_r,hw'u!. 

*'■ I'f’j: ad-I'cate-gencral (I'r'\\'illiam>Scotl) has Hated 
the cah; with f' inui^li IjIk r.ditv and cx.^ctneH, that I can- 
not do b( tter than to hdlow h-.n. 

rirt; f'cl i.-, tl'ic blip C''la!nh’.j--', built in one of the 
ifljitds ct H'jhaira, aitd duiy regilKred the port of I.on- 
dori, duly cleared cur ..n ] failed fr\)m London in ballafi, No- 
vtir.bcr la, ] for Ciottenburgh, in .S weilcn. 'I'heic the 
mnfber, capfuiri (Lacriii, took in a cargo of dried herrings, 
jnariiv t’r. ct'OTra:! expA.*fh^, that the intended voyage 
was to bt^ from Lc-ndnii to Go^tenbiirj^h, from theiice to 
^’cl-ago, attd chewiicrc j that fhe appears clearly to 
have beeii a carrier ih]p a general voyage in fearch 

of fv-ighis. S.hc- a^'^crdlngly failed from Gottenburgh tlic 
14th <>l'J"nu:iry 17-17, for 'Lobago. Meeting with a hard gale 
of wind, and being in want of w ater, fne put into Madeira 
on the 7th of March, to water and repair. 'I'hc inafter, 
IXfjie} Guerin (who had made a protcll before theBritifli 
conful there), took iii Madeira wines in barter for fofne of 

* ^ ^ if 

the herrings, luid having repaired his fiiip and taken ii> 

W'atcf 
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water and other neceflarics failed for Tobago; where he ar¬ 
rived tl^ 2d of April, and there, by permiffion of the F rench 
governor, fiiat iflam! having been ceded to Franee by the 
laft treaty of peace, the captain difpofed of the remainder 
of his hearings and part of his Madeira wines, for landing 
of which Inc obtained a permit from fhc French cuftom- 
houfe at Tbbago, except ten pipes, two hogfheads, and three 
quarter cafles^ While the fliip was laying at 'Fobago, he 
purchafell on behalf of and fhipped on account and rifK of 
his owners, Paul Le Mefurier, eilj. and Co. from Dan. 
King and Co. calling thcmfelves iiritilh mcrcliants refld- 
ing at 'Fobago, the following Articles of lumber, yi^. 



oak fhocks, the growtlu of the dojiihiions of tJie United 
Stages of Ameiiea. • 

'Fhc claiinuht and appellant {late, that they -yv'crc fo 




fhipped to be imported into the, iHand uf IJarhadoes, with 
an intent for the laid fliip to t.tlfc in 3 lading of fuga^s for 


London upon freirht. • 

“ file maftcr »t this time had received no ir.formation 
of the palling the acl of the 27111 of Ws prefent mejefty 
forhidJing fucli imporLition indirectly from the ports of 
the United States of America. 'Fhe mafter, having com¬ 
pleted liis*lading »t 'i'obagcf, purchafed from a French vc:V 
Icl layiflg there, tvArnty-three or twenty-fii e dozen of 
claret in bottles, as ftorcs for jhc fhip’s ufe, fto'wcd them 
with other liquors in jiis lockers ii^hiscabiii, and on the 
24th failed for Barbadocs. This c^arct was purchafed 
partly by Madeira wdne in cxcjiange, and partly by a fmall 
bill of exchange—Upon whom it was drawn is not material; 
but captain Guerin fays it was drawn upon Paul l^e 
Mefurier and Co. of Havre de Grace, in favour of llic 
French captain f alalfe. 

• « On 
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On tile 7th of June 1787, upon the moment of the 
ihip*s arrival, before fhe could come to anchor, tiie was 
feized by mr, Samuel Dearfly, then iidting as follcdfor of 
the cultoms for the port of Bridgetown. An information 
was filed in the court of vice-admiralty-at Barjiadoes, by 
Dearfly, charging th's coming-in as an importation into the 
ifland of Barbadoe?, contrary' to fevcral acts of the revenue, 
particularly th '. 12th and 15th Charles 11. and the 4th and 
27th of hi^ prefent majefty, and his royal proclamation of the 
8th of April 1787 j that part of the cargo was p»'t on boiird 
at Tobago, an ifland in tiic Weil Indies belonging to die 
French King; that it was the growth and produce and 
maiUjfacture of the United States of America, the preperty of 
the fubjccls of the faid States or fome other forcio-n date; 
thar the wine, being the growth and produce of Europe^war^ 
not fhipped in England but at 'I’obago; that on his arrii al 
the maftcr did not make a full report of his lading, and that 
ten cafes of win^and othef goods were found on board .iter 
the mafter had made his report. 

“ On the 3t'th of July 1787, a claim was given bv 
Allgjod \\ illiain Wallis,^ of Barbac’oes, on behalf of Paul 
Lc Mel urier and Fiederick Samuel SecrcUn, of London, 
merchants, for the fhip and .cargo. In the intcr\al, in 
confcqiicnce of a repc^rt of the committee of his majefty’.s 

privy council for theatiairs of trade, dated-, 

and his nnijefty’s inftructions to the governor and council of 
karbadocs for the fnfpending "the act of the 27th of his 
majefty, fignihcd in the dilpatches which were feiit on tlie 
28th of May, the day after the Ihip failed from I'obago, a 
proclamation, reciting .*he emergency and the inflructions, 
was publifhed at Barb.adoes on the 15th of July follovl’ing. 

“ Y ET, notwithftanding *-his proclamation and intervene 
tion of the iul'pending pov/cr, the caufe was profecuted by 
the Lizor and by the king’s own law officers \ and that too 
ft/late aslVovembcr 17, 1787. The judge of die vice- 
adnruralty court cojidcmned both fhip and cargo; and 

although 
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ftidiough the ihould happen to be reftored, die 

appellants will be very conliderably prejudiced by the Ids of 
freights. , 

“ A NUMBER of witnefles were examined; and the 
captain Ijimfelf being examined by the informants, his 
evidence made their own. • 

“ So facias regards the faift of deftination of the voj'age, 
the chara< 9 :cr of the fliip, and property of 450 th fliip and 
cargo, as beldhging to mr. Le Mefurier and Co. there feems 
to be n& difpute. The dates of the tranfadlion are 
material. It is obfervat)le that the prohibitory aft of the 
27th of the king received the r^jyiil aflent the 30th of 
March 1787, was. publifhed in the Gazette tlie 4th* of 
April following, and was known at Barbadoes on the*23d of 
May, the very day befoi^ the emergency vi'as known. 
That on the 29th of the fame month, mr. Wallis, agent of 
mr. Le Mefurier and Co*, appreljenfive of their fliip being 
likely to be confifeated whenever ihc cam4i)i, a[>plied to the 
governor, mr. Parry, on the 29th of IMaj^* praying that the 
Ihip might be permitted entry. * ^ 

“ The governor’s aniwer (as it appears by the evidence 
ofhis fecretary, mr. William Soutliwell, and annexed to the 
petition of Wiillir., 4 ctter]). dated March 29, 17S7) was as 
follows; 


“ I'HE mode of trade carried on for fome time paft with 
“ the foreign Itlilids and Settlements, was at all time."** 
“ contraVy to tlie afts*of trade, and the late aft pf this feilion 
“ renders it impoflible for the Columbus to enter lumber at 
“ thisifland.” 


,« D. PARRY. 

“ N. B. The petitioner has had time enough to flop the 
“ Ihip.” 


“ Upon this ftate erf” the i&fts, the iflue has been taken, 
** Whether this wasiui importation contrary' to the ftatute 

fays 
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feys the king’s advocate; to which dr. Nicholl, counref 
for mr. he Mefurier adds, with an intention to defraud his 
majcfty’s revenueand tliis is well put, as addition 
makes a part of fcveral ilatutes relating to the revenue. 
The king’s advocate has quoted the preamble of the famous 
and leading a£l of Charles II. beft knowm by the name of the 
Navigation A 61 , which expreffes, that the act is i^adeagainft 
any mtaition tp defraud his majelty of his culloms : there¬ 
fore I fhaU take what is propofed by the advocates on both 
Tides as one propofition, and as the true and fair i£ue in this 
caufe. 


“It has been urged, on the fide of the refpondents, that 
there is no equity for the fubjeeV ; that it is the duty of the 
court. Vat to be the protcufor of theyevenue’ of the 

erdwn ; that it mini: yield in ndtliing to its feelings f<^ the 
hardihip of the calc, but enforce the letter of the Ifatutcs, 
rcgardir.g the revenue as of Jlritll jurii ; and that the onus 
Prchamii reftsilwrtys whli the ful'jecl ; that the dom- 
mcrce and property of the fubjvcf, and the revenue of the 
crovvn, arc in a llaje i t Iiolliliryj th.it the fubterfuges of 
tli,e'trader to cfjapc the laws of revenue mill: be fewrely 
guarded a/ainn; th it no evahon of the law mull: be 
p. rmiitcd ; and there is evc:i a mfringemciit 

cf penal wWs, wiiich arc made for the fupport of public 
crciiit. 


^ “In conu'lcnng this ai'gu'.ncnt, thejurifdiclion cf the 
high court of ad i.irulty in caufes of rev^nu'-, by ajipeal from 
the British piunta'ticu?, hrlt calls for attention, as a court 
which has a »pi.\i.d authority, to be both as judge and jurv, 
to determine Iv vih law and the fa*.t; which make together 
(what pir. Locice and the mctiphyucians call, however 
dilHnguilhud, and whether rightly or wrongly dillinguiiheil, 
it is not now neceffiry to be coniidcred, by fome perfons in 
point of iavv) a mi:';cd mode, or complicated idea. It is alfo 
a court of equity by its oiiginal conliitution, being particu- 
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larly directed in the patent of the judge “ to have regard 
always to the equity of the cafef &c. &c* 

« ThI cc^irt of admiralty derives nojurifdidtlonincaufes 
of revenue from the patent of its judge, or from the 
anticntjCuftomary, and inherent jurifdiftion of the preroga¬ 
tive of the crown in the perfon of its loml high admiral, and 
exercifed by^is lieutenant j not a word is mentioned of the 
king’s revenue, which feems to have been entirely appropri¬ 
ated, by the arftient courfe of common law, to the court of 
cxchequer,\which is both a court of law and equity. If 
therefore there is any inherent prerogative right of judging of 
leisures upon the lea, for the rights^nd dues of the crown, 
whether of pjiace or war, as in the right of prize and reprifal, 
that prerogative jwrifdiftion is put m motion by l^ecial 
cbinmiflicMi or by a£f of parliament. • 

“ 'rheiirft Ifatutc which places judgment of revenue, in 
the plantations, with the courts of admiralty, is the 12th of 

Charles the lid. chap. 18. fe<£f. rfi. which'a£l has been 

• * 

followed by fubfequent ilatutcv'. " 

Arbitrary as thofe tiincsVcre^ and needy as the 
prince wiis, who confiJercti the revenue as p-rfojiallyTiis 
own, yet, the legiflature having held out the (frong bait of 
forfeiture to be divitibd between the king, the governor, and 
the informer or feizor, it faw the neceflity of placing a 
remedy and a relief for the fubjecl in a court, both of law 
and equity, jrvhcre the caufe ir^iglit be heard in the laftrefort 
With tl»e utmotl purity^and without influence. 

** If the merchant and fubject were to foci tlfe rapacity of 
a governor or o/Hcer of revenu^who is without cars or 
moderation, or that the ^dge of a coiTrt ofadirJndty in the 
'plantations might feel his depcndancc An the furuiiine of 
favour from fome governor ufed to military command and 
ideas, or fancy himfelf that he pcrfonnlly obliged a fwereign 
(for nearly fuch is the language of the decree .appealed froir.^ 
a redrefs miglit be had fuch as mr. Le Mefurier now feeks. 
Whethgr he is entitled to it from me will be confidered 
VoL. I. H 


more 
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more minutely. If the officers of the crown (hall not be 
futisfied with mydecifion, and my reafons, they will go to a 
court in dernier refort, where the judges of jthe^common 
law and civilians fit as delegates under his majefty’s 
commijjion in chancery, I can only fay, that I feel too much 
the increafe of thehufinefs of this court, more efpecially if 
it is to be loaded with important queftions of new laws of 
revenue. Tt is my comfort to do equity, that my poor 
opinion is not final, and there is an appeal. 

“ 'I'mis court lias but one eye ; the court ifif delegates 
will have many eyes, and moft enlightened views. The 
fortunes of individuals, the fortune of the kingdom, reft on 
a due obfcrvancc of the laws of revenue. The revenue is 
no longer that of the-king perfonally j^it is the property of 
ihc public ; it is yours, it is mine, it is every man’s vi^o-has 
any pari in the public debt, or in the circulation of property 
of every kind which reprefents a value, and is, reprefented 
by It, His ifiajefty is biterefted as the great truftee..for the 
public, and for his crown. Whofoever brings forward, or 
fuppofes his majefty «.o have any direct perfonality or 
tl’fponfibility, which feems to have in fome former times 
been the idea of fome boards (it is clearly that of the 
iudge now appealed from), he is a bad friend, a bad lawyer 
and a bad I'ubjecf. 

“ 1'he areuments of the counfel for the crown, who 
have read long lectures to the court of its duty (without 
being interrupted), that the court muft have no feelings of 
favour to rhe qierchant and fubjedt, go no farther in point 
of ftridf law, and the block letter of the Statute Book, than 
that under certain rircumftancesand appearances, upon firft 
view, the prcfuiaption lies againft the trader, for having 
neglected to provide b’mfelf with proper documents, and 
for not having complied with the formal line marked out 
for his conduct as to entries, &c. directed by the ftatute. 
This adt fays, however, no more than the act of the 4th of 
liisprcfent majefty, c. 15. fedt. 45. which enadts that the 

tnus 
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tniis prebandi (or burthen of proof) fhall reft upon the 
claimant} and that where probable caufe of feiKure ihall 
appear, theaclaimant Ihall have no coftsj and ftoim which 
may be ijiferred, by the by, that when there is no probable 
caufe of fe^zure, the claimant Ihall have his cofts. 

Do n^t all the a6fs for condenufation of pcize and 
reprifal of lay the fame thing ? and yet under thofe a<fts 
there is reftitution. The principle of both th<? law of trade 
and war is th^ fame: “ Your property and intentioris are 
“ doubtful^ Clear up your property and your intentions. 
“ Jullify your intentions, and have your property'.” 

“ ThRPUGH the whole of the caufe bcfiire me, there is 
not a fa£t jn which the advocates on both fides arc not 
agreed.’ Nor the property of m^. Le Mefurier^hcen a 
moment in queftion ; cxccp*t whether twenty-five dozen^f 
claret ftiould be carried finally to his account current, or to 
that of the matter ; a point which is really too ridiculous to 
huvcfo much timefpeut upon it, %ndis unworthy of all that 
eloquence which has been heard this dayT as if we forgot 
the Ihortnefs of human life. 




“ But it isfaid, “theftatute of the lyth of his majefty 
“ is peremptory. It enured before the feizure. It w'as 
“ not difpenfed with by the governor )py advice of his 
“ council, upon the arrival of tiic Ihip Columbus in Carlifle 
“ Bay, on June 7, 1787. And if the act was not 
“ difpenfed^vith, nj^ther lhalUthfc court difpenfe with it by ^ 
“ any retrofpc6tive operation.” 'I'his is fo argued j and 
‘‘•that the court cannot determine againfh the law#” 

“ Dr. Lawrence has prefle^ upon its attention and 
veneration for a very great charafter, i^ho is venerated by 
the prefent, and will be more fo by a future age, livore 
epultoy afpeech in the houfc of lords. Whether the words 
were fpoken as by a peer, or as by an advocate, or what 
were the circumftances and merits of the caufe, has not beejj 
ftated. 

Ha “It 
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« It istobefuppofed the appeal was upon fotne writ of 
error, from fome court of common law: the languajge held 
in it is find to have been as follows: 

« MY LORDS, 

« However dif^ofed you may be to relieve ..he appel- 

« lant, however hard the cafe, yet your lordlhips cannot fly 

“ in the face of the law.” 

1 

« To this it might have been anfwered by one advocate 
to atiothcr, or from a peer who might differ in c^)inion to a 
peer, 

“ This is to fay, that your opinion is the law: but 

« whether that opintcii is law or not, yet tliis afl’embly 

« cannot determine againft the law; becaufe whatever it 

“'(hall determine, being in the laft refort, and paramount to 

“ all other judicatures, will be law. It is a court of law 

“and a cour; of equity; not merely of a* technical, 

“ abftrufe, metaphyAcaV equity, but it w'ill do fublfantial 

“ iuftice upon every fpccial cafe.” 

* - •/ 

]^Jow, as to ilie uiftinc^ion taken between courts of law 
and equity, when it is laid that courts of common kiw fhall 
judge according to the ftricl cuftom and letter of the 
law, and that a, court of chancery, or equity, as it is 
called, ciumot judge contrary to the law, what does tliatmean, 
if upon confide ratio?', in both theory and in pra£tlce of the 
courts, it appetirs tliat cq’aliv aitd law ary*^for cvci inleparable ? 

“ To decide vvhut is the common law or immemorial 
cuftom of the realm, and apply it to the fail, without regard 
to differenc*.,'.’, times^ manners, convenience, or inconve¬ 
nience, is to be fyre purely and Amply to judge of law. 
But is that fo vlone, wheji the reafonablenefe of a cuftom is 
called in to guide a decifion, and adopted as a principle ? 

“ Where is the fimplicity of law, according to the 
■ letter of a ftatute, if it is to be interpreted in Weftminfter 
Hall, whatever the movers and framers might avow their 
intention to have been ? If the public or political inconve¬ 
nience 
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nience is to be confidered, what is it but to new-make the 


law of statute upon aiTuincd principles of equity, and to 
turn, as it w^re, the bar of iron again upon another anvil, 
and to give it whatever new ihape and force the fecond 
workman fcneies ? 




« Whai" is it, in words of mixed moefes, that is to fay, of 
complicatec^ideas, but to divide the complex of fa£l: and of 
law, and to take the interpretation of the latter^ There are 


ideas whicb as neceflarily adhere together in the mental world, 
as the elenicnts adhere i^ifeparably in the natural and fub- 


ftantial world j and you cannot more feparate law from 


equity, and equity from law, in certein cafes, than you egn 
cut off the flelh ofliving animals, without taking the blood 
and moifture with'it. Jf l^w is contrary to equity, and 
equity is contrary to law, then a court of chancery is not 
able to decide at all j nor.can tlic houfe of peers do ample 
and fubftantial juftice. • 

“ To apply thi» fort of poflible*reply to^he prefent cafe, 
the court of admiralty is a couit pf mixed jurifdiddion. It 
will judge of the cuftom or law*of tht lea, the cuftoqj of 
civilized nations, and the common fca law of the realm. 
It will Judge, as other courts do, of the letter, the fpirit, and 
the policy which didlate a Itatute ; and in the blended 
charadcr of judge, jury, and keeper of the public and royal 
confciencc, determine aqua ct hono\ boni viri arh'tratUy 
by what is^ight ajjd fair, and ■w'ith the judgment of a plain , 
man ; for that is its and that is the genius of a court 
formed for the bufinefles of plain men ; who ifi a Tnaritime 
life, of all mortals upon eiirth,dfe freeft from fubtlcties in 
tb.eir habits of ailing ariB thinking, legal prucclles are 
adapted to the fubjeils and the people : as cardinal llenti- 
voglio faid of the Swifs, “ thejf were plain good people, 

“ fitted for their mountains, and their mountains for them.” 
This (hews the impropriety of the interference of othgr 
judicatures, built on the fame prerogative, to deftroy die 
inoft ufcful prerogative in a court of equal antiquity, by 
, H 3 interfering 
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interfering only to difturb that equity and that juftice which 
they cannot do to the fubjecl, as vehicles and mqpfures of 
right and wrong which cannot fit the cafe ; ar(d, therefore, 
the lame a6ts of legiflature which made commiHioners of 
revenue, who arc collectors of revenue by office, to be 
judges, gave at the fame time to a court of ^admiralty a 
power, as to a court which is free from bias, Co relieve the 
fubjeiSt from* the extreme rigour of the letter of revenue 
laws, and to judge of the equity and policy of any adl 
regarding the revenue.—So much for the argifmcnt taken 
by the advocates for the refpondent, “ that this court cannot’ 
judge how the letter of the a£l: of the 27th of his prefent 
majefty is to be underftood, nor- raife any equitable 
“ conftrudtion from the general text or’pasticularclaufes or 
expreffions.” 

“ As to the policy of this acl, no more need be faiJ 
of it than, t<ji fave the credit of thofe perfons who in¬ 
troduced it into parliament, that the policy of this adf 
feems to be the lame as^of the navigation adts—to confine 
commerce and duties tq the mother-country ; that it is a 
novelty, by lodging a difpenfing power in the king and 
council, or in the governor and his council to difpcni'e with 
a penal flatute i but it mull be obfeived too (on which' 
much turns in this cafe), that this dilpcnfing power was to 
opcr.'te for the relief of the fubject, and not againft it; 
laftly, that this act was mu-ic oniy in the fpirit ol experi- 
menl what the befinefs wpuld bear^ in confequence of tlic 
allonilhin^rcvftlutions of commerce and power, finccihc 
emancipation of the 13 lili^^t-Amc^lC 4 n Colonie? fro.m the 
controul of the WjptKer-country. ' 

“ Perhaps the politicians of the age, fond of novelties, 
and every man in it alnlolt thinking that he can figure in 
reformation, had better wait before they regulate too haftily 
, fo complicated, fo refined a tliiiig as commerce. Its 
workings clcape the mofi microfcopic eye of the politician 
and financier j and trade refeinbles in many cafes die fenfi- 
tive plant: touch it, and it Ihrinks j prefs it, and it 4ies. 

« It 
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w It muftbe allowed that trade, like certain trees, may 
flourilh fnid bear the more fruit from being pruned and 
clipped; biA it muft be done by the hand of a very great 
mailer, and be adapted to the foil and feafon. Such were the 
acts of navigation, to which this country owes its wealth and 
power, and|Was obliged for them both t<Fa ufurper and to a 
monarch nJt greatly revered in hiftory. Thefe a« 5 ls were 
fitted to the times and the men. What the prefent feafon 
and times, or men will bear, no man can tell; except that 
both in co\nfc-Iling and^ judging we muft beware of the 
* vertigo of giddy-hcaded experiments. 

“ I'he fhort period for which the aft of the 27th of his 
majefty was made, fhews the idea of the makers. 'I'his will 
hereafter apply^ .v^hen we come to confider the conduft of 
the governor, who 'is one of the reipondents. * , 

It is not very aftonifliing, if one confiders where fuch 
bills are fabricated, by (bllcitors of boards or their clerks, 
that atherc ihouid be ib glaring a defeft ii» this important 
aft, as that when it*carefully provided for aJliort experimen¬ 
tal duration, it (hould have no limitation of time, before 
which fo many hundred carrier^fliips* of Britifh fubjefts 
fhould be made forfeitable, then. floating on the fcas, nn 
, unknown fituations^nd dijiant voyages in fearch of freights. 
1'hat this defeft ihouid have tfeaped the lagacious, 
penetrating, and attentive genius of the noble lord at the 
head of the committee of council for the affairs of trade, is 
remarkable. Diiynguiihed fur*his long and enlarged views^ 
and knowledge of tre;^ies, as his lordfliip is, it is w'ondcrful 
itfliould not have been recollefted, thattltcre h a'limitation 
ut time in all treaties rdpefting^raptures. 

“ The aft of revenue of the-aCili ^ the king, cap. 40. 
fee. 32. by which fpecial periods are flxed for the com¬ 
mencement of the feveral regulations contained in it 
regarding forfeitures of fhips and cargoes, might have 
furnilhcd a model. 

“ The aft of the 27th of the king wasoppofedon^its 
firft appearanc-c by a very ftrong oppofitionj and it.is 

H 4 wonderful 
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wonderful that adminiftration did not catch a fpark to fee its 
way from that torch whicli has enlightened many a uftinifter. 

“ Scarce had the aft paffed, and before the paper was 
well dried on which it was printed, it was found expedient 
by government to fufpend the execution of it. o 
“ THE aft received the royal afi*ent March tl\e 30th. 

“ V»^ AS pubiiflied in the Gazette on April the‘4thr. 

“ And the difpatches (»f lord Sydney, the fecretary of 
ftate, witli tlic orders for the fufpenfion, were dated May 
the 25ih. 

“ 1 'hc petition prefentedbv Wallis was on May 29, for ’ 
a'^ifpcnfion, which the gp^ ernor refufed, 

The Ihip was f-ized June 7. 

“ I'liE governor’s proclamation of ,a fiifj^enfion 
Juy 15, niid the fentcnce of condemnation was Nov. 17, 
fo!!r ntciiti'i; .nfur proclamation of the fufpeniion, as appears 
by tiic prov-'dr, and by the nlHdavits of mr. Le Mefurier. 
d'hoefToft of tliJt fui|3cnfion will be confidertdin itsp.oper 
pLce, 

“ It wasan objeftion taken in limine hy the counfel for 
'’ic aj pella. t, that'me fei/Aire wrr made by one of the re- 
fpondti U', n.r. Samuel Dcerney, without lawful anthonty; 
and w>re that true, it wouM not only affeft the prefent ' 
cafe, bitt many other f.aznres in the fame way muft have 
been iiitgal. 

“ It has been faid by the advocates of counfel for the 
' refpondent*', tljat this feizure is analogous to the feizurc cf 
prize by non-commiiiioned captors j'which prizes veil, ag 
droits or pe!t|U'htcs of a.lr^'.irahy as they arc called, in the 
crown ; ami aiiy ji^rf; n iii war may take for the king. But 
on this it mufl be obferved, that in fuch captures the par¬ 
ties feize at their peril, aiil fo they do in cafes of revenue. 
In the firft, it fhey fall into the hands of a foreign power, 
not having a conimifTion from their own prince, they may 
he triet^ condemned and hanged aspirates j and in the latter 
4:aie, ii refift^ncg ihould happen, and death Ihouldj follow, 

the 
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the confequences would be fatal to the non-commiffioned 
feizor. ^'his was a point which the court recommended 
to the advdfcatcs to confi Jcr. 

« An argument is taken on the other fide, that a fur- 
veyor-geqcral alluming to himfcif, by the force of his own 
authority, the appointment of any perf®n to a6l ascollc6lor 
of the culV)ms in tlie place of a collector who is abfent, 
and v'liich collctStor was appoii\tcd by the comrniffioners in 
England,^ is ah attack upon the patronage of the commif- 
miflioners^not to be aljowcd, although it is faid to have 
been the practice. This is doabtlefs a confideration for the 
boards of cuftoms and treafury, aqjl I'eems to be both impo¬ 
litic in every view,, not only of iiiinifterial patronage and 
influence, but, o£ the proper checks and controul*of the 
machine, and likely to cccafion confederacy and framb in 
the officer, as well as opprclTion to the merchaiit. 

“ TtTE policy of fufFcring that which the furveyor-ge- 
ncrirt in his affidavit iay?, has been long the ufage in the 
colonics, is no conlideration here ; but ifthculJ feem as if 
this feizure, fo far as the qucftioif of aq,thority to feize goes, 
was well enough made. ♦ 

“ But who arc thefe comrniffioners of the cuftoms? 


“ They are the commiffioners of commiffioners. 

“ 'I'he office of lord liigh tr^-afurcr fnowput intocom- 
niiffion) fprings out of the prerogative of the crown. Its 
bufmefs is the colle£fion of the revenue of the crown. 
The commiffiondVs of the cutloms ar-, faiiwtioned as cxifling 
■"by the a£l of trade and navigation, juffiaf the*co;iimiffioners 
pf taxes, an office never hearrf of till a few years ago, are 
mentioned by fevcral kte acts of rctciyac. 

“By the act of the 25th of Charles II. c. 7. feet. 3. for 
the encouragement of the G Jieenland and EaltUnd trades, 
it is enacted, that the whole bufincls fhall be ordered and 
managed, and the feveral duties hereby iinpoled ihall be 
caufed to be levied, by the commiffioners of the ciiftomS in 
England now and for the time being, by and under jthc 

authority 
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authority and dire(ftions of the lord treafurer of England, or 
conimiffioners of the trcafury for the time being. •*$ 

« The power of making fcizurcs by the con^miffioncrs 
of the cuftoms, is reftrained by the 13 th and 14th Charles II, 
c. 11. fe<El. 15. No (hip or goods (hall be feized or forfeited 
by reafon of :my unlawful importation or exportation into or 
out of this kingdom of England, dominion of Wales, or port 
or town of Berwick, or for not payment of any ciilloms, hut 
by the perfon or perfons who are (hall be appointed by his 
rnajedy to manage hi*? culloms, or officers of his majefty’s 
cuifoms for the time being, or fuch other perfon or perfons 
as (hall be deputed and author!fed thereunto by warrant 
from the lord treafincr or under treafurer, or by fpecial 
commiiHon from his maiclly, under die g/eat or privy feal j 
and' if any feizurc (hall hereafter be made by any other per- 
(bn or perfons whatfoever, for any of the caufes aforel'aid, 
fuch feizure (hall be void and of none cffedl. "Sedl. 16. 

#1 

allows the officers of the ceftoms, their deputies and fervants, 
or any others acting in aid of them, to plead the general 
iffiie to actions, &c. 

• J‘*After all it muft be oblerved, that it appears a little 

finguiar, that mr. Jofeph Keeling, the adlual colleelor, who 

in his affidavit fays that he himfelf had his'authority from the 
' % - 

board of cuftoms in England, calls this adting for him “ 
Gttempt** not authorifed by him; and it dpes not apjicar 
j^ether he was abfent out rf the idand at the time of this 
feizure. He might poffibly have been in'ft, for his affidavit 
bears date, at Barbadoes, i6th of Oftober, 17H7. 

“ So the* feizure looks ak if to have been concerted by 
the fufveyor-genera!^ mr. William 9 &nhoufe,tind his inftru> 
ment, Samuel Dearfiey. 

The governor too mfift have had his (hare in itj for 
it appears in evidence, that foldicrs, artillery-men from the 
fq/ty were put on board to help (cize and keep poffeffion ot 
the (hip, which could not have been done without the or¬ 
ders pr (andtion of ihe governor. 

How,- 
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However, the ad of the 13th and 14th of Charles II. 
fed. 3iK gives authority to the officers of the revenue to 
call in aHAtance as follows; 

All officers belonging to the admiralty, captains and 
commandew of fhlps, forts, caftles and block>hou(es ; all 
juftices of the peace, mayors, {heriift, bailiffs, conftables, 
and headroroughs; and all the king’s officers, minifters, and 
fubjeds whatfoever, whom it may concern, "iarc direded to 
be aidipg and affifting to all perfons appointed by his majefty 
to manage his cuftoms, and the officers of his majefty’s 
cuftoms and their refpedive deputies. They are to be 
faved hafmlefs by this ad. Bu^ by fed. 23, all deputies, 
clerks an^ fervants muft have taken an oatli for the faithful 
execution of^oir duty, power being referved to the com- 
miffioners and principal officers of the port of LondoiPand 
all other out-ports to adminiftcr fuch oaths. 

“The fhip and cargo therefore, having been feized by 
the affiftant to the colledor, the great queflion is. Whe¬ 
ther tliere was an importation contrary to the llatute, witli 
an intention to defraud his majgfty’sj-cvenue ? 

“ Now it was afkcd what Importation is ! Definit?o|is of 
words are dangerous, and always inadequate. As one of 
the advocates for the feizors, dr. Lawyjncc, fays, it is not 
ncccflary to be learned in etymology, w’hetlxer the word 
importation comes from poria or porius, or porto, portaSy 
portavi ^ nor i^ it necefiai^' to confider whether a bay is a 
port i whether !i port muft be infra corpus comitatuSy w’ithin 
' two projeding aijJ embracing points, of land, i and whe¬ 
ther Carlifle Bay is a meinboF of the port of Bridge-town; 
and for this purpofa ^o rummage ^ncient grants, maps, 
and charters, 

“ Carlisle Bay is a road for {hippiiig; and I believe 
there is no harbour or port, ftridly fpeaking, at Barbadoes; 
but ihips muft come to an anchor in this Bay, in order to 
Uiiload for Bridge-town. * 


« Thu 
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T HE beft way of fixing fiic meaning of all words, is 
to take it from the context of every book, and every 
a£l of parliament. t 

“ Thus theaiSt of the 27th of the king, after the word 
importing adds bringing my fo that importation,..whether 
by land or I'ca, mu ft i.nean a bringing in ; and that in muft 
infer a landing and bringing in goods, fo as to^be in the 
way of fale or barter, and with fuch intention: for it is 
clear from tliat which paffes daily in the port, of London, 
in the cafes of carrier-fliips, that the bringing goods into 
port merely, is not an importation which nccefiarily incurs 
forLiture j and if it did, g‘:ii?ral ihips on freight snuft ne¬ 
ver come there bou.id fr. ports of France and elfewhere 
to London, from thence to AmftcrJamj from thence to 
Hap.bui'gh, from theucc to ;’ett‘.rll)u*gh, and eltcwhcre in 
the North Some goods are for one place, foine for 

another : only the contraband articles ntufl; be reported, 
and bond pi', eii not to run them. 

“ 1 HiP.E h no more intention i'l fuch a cafi. to defraud, 
than there is in the dn\ >;»• of a broad wheel watrson to 
defraud the turnpik.'^'^ and* inns, when in a journey from 
York to London he drops the feveral parcels at the fl*- 
veral places on the road to which they are dircTed. 

“ So far from having an intention to defraud the re¬ 
venue on the part of the matter, it feems rather that the 
SEIZURE was fraudulent ! I'hc officer declares at ail 
^vents he will not lofe his'*fe<'*s; and ^ appeals that he 
actually ran before-hand, by preventing a report being 
made till 'aftlr fiflzure; for it is aftuaily in evidence^ 
that the fliip was feized by l'.>earflcy before Ihe could come 
to an anchor and dr^f? her fails. And to make the feiz^ure 
the fiirer, ali failing av/ay to a foreign port was precluded 
by taking pofllflion, and wi^i a guard of foldiers, artillery¬ 
men from the fort, with mufquets loaded and bayonets 
fi;^d i an a6b in which the governor undoubtedly muft have 
been cipecially concerned. 
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<< If the mailer had had any idea of confifcatian, he 
would have taken captain B&rnes> of his majefty’s frigate, 
at his who gave him notice of the intended feizure, 

and the mailer might have ilood out to fea again. But 
the governor, the furveyor-general, and his iiiider agent 
were appnzed beforehand; and whence bird which was 
expelled 'Iras got into the net, they would not let it out 
again: fees and forfeiture were the word, and»they felt bold 
in imaginatioif. 

“ THl%ground therefore of fiat reporting in the informa¬ 
tion is clearly not fiiilatnablc. But “ the cargo of planks, 

** &c. exceeding the quantity r^iorted after the feizure, 

“ is faid not to have been truly reported.” In anfwer to 
this it is iaid by. the cojunfcl for the appellant, that the maf- 
ter could not mean to defraud, becaufe lumber was siot 
liable to any duty or prohibition at the time 'when it 'wus 
laden; that it was natural and right that tlie report of the 
mafter Ihould be exadlly correspondent with his invoice ; 
that fome of the planks being deficient iritheir quality, and 
fome of them full of (hakes orTpllttipgs, the fupernume- 
rary planks were an allowance macfe'By the (cller fo^the 
buyer. Befides this, it may .be obferved, what I have 
learnt to be the ifnivcrlal pradlice in the trade of wood or 
timber (and it is certainly fo as to the (hips which come 
to England from Norway with fir timbers and planks), that 
there is what is called the c^tain’s privilege ; a certain 
quantity of fpars^and planks, which arc placed on the fidc^ 
decks, and clfewherff among the rigging of (hip, which 
pay no duty, and are never n^ced. 

“ Next comes tl^^coiifidcration ^f the Z3, 24, or 25 
dozen of French wine in bottles, and the feveral cafks of 
Madeira. • 

** Was this bad French wine infe<£lious in law, and to 
Turnifh reafon for the general confifeation of both (hip and 
cai^o ? 


« The 
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“The Madeira was certainly allowable, being brouglit 
diredWy from Madeira. 

“ Had the continuity of (be vo3^gc beeii^broken by 
landing the wine at Tobago, it might have been fome ar¬ 
gument, fo far as fufpicion goes, to juftify a rei7.ure, that 
it was a barter, and* was actually taken on bo:^rd from a 
French port, after having paid the French duties; but 
even if landeci, if it were on account of a leakage or the 
like diftrefs, the burthen of that proof being cleared by the 
mafter, it would work no confifeat'on. ‘ 


“ A PRINTED paper was ufticred in with great folemnity 

by the king^s advocate. ' It was announced to have becji 

fettled upon fuch great authorities of law as-this court 

muji reject. And now it turns out to'bo a paper, like 

many others, whofe rcfpeftable authority is only that of 

the great oracles and leaders of moft boards, the folicitors; 

who report, who give opinions in law and in fa£l, who fo- 

0 » 
licit, who profccutc, who often, I believe, do many things 

without confulting the king’s advocate, the king’s at¬ 
torney, the king-^> ^?Ucit6r general; atid w'hich may have 
been fo in this cafe; for the queftion was put by the court, 
to which no aiifwcr was given. 

“ A WARRAtTr, an inftruclion will not make law, if 
Ihe a»S of parliament does not. I have feen, many years 
ago, a warrant from a board returned by an advocate- 
•gcneral, as erroneous, irregular, and ilhgal. f have feen 
inftru<aions from a board to their ofRccrs inconftftcnt with 
the ait of parliament whio^ w'as to be carried into execu- 


tion. u ‘ ‘ 

“ As if it were the part of a good judge, in matters of 
finance, ampliare jurifdiSi'vnem^ and to extend penalties 
by conftruition, I have heard an argument in the courfe 


of this caufe, that breaches of penal Jlatutes tnay be by con- 
JfruSilon ; and I never deilre to hear that argument again 
whi^ 1 fit in this chair. 


“ One 



iff THfi count OF. ADMIRALTjr. 

u One need only to read the printed inftru&ion March 
i-rSy, to fee that if it were ever fo well founded, it does 
not appiy^po this cafe. 


No. 

Cujim-Houfe^ London^ 
Afarc% 1787. 

« Gentlemen, • 

“ It .appearing to have been the practice at fcveral of 
“ the po>ts in America permit the importation of Ma- 
“ deira wine®, not direlily from the ifland of Madeira, on 
« payment of the duty of feven^pounds per ton, laid by 
« the I ft fc<Sl. in the aft of the 4th of Geo. III. 
“chap. 15:—• 

“ As Madeira wine can only be legally imported Tnto 
“ America, either from Great Britain, Ireland, or diredlly 
“ from Madeira, or from one Britifti plantation to ajiother 
“ where it had been firft legally^mported, you are therefore 
“ in future not to fuffer any Madeira wines to be landed 
“ at your port, except under tfie afojegoing circumftance, 

“ Colleftor and Comptroller.” • 

“ Neither the ftatutc, nor the j^ftruftion, nor any 
interpretation could ever mean, that a fhij^ coming from 
Madeira with wine, ftiould put into no otlu:r port in the 
intcrme4iate voyage until J[h« ftiall arrive at her laft poif 
of deftination. * 

“ But the twenty-five dozen of French \^ine (the Ma¬ 
deira wine put out of the qtfeftion), it is faid is a good 
ground for feizure. really does*iUf't deferve a moment’s 
confideration. It is impofiible for either the court, or the 
or audience, to be ferious up 3 n it. 

“ Whether the wine was charged or chargeable to 
his owner’s account current, or to his own feparate onf, it 
is immaterial. The inafter takes it on barter for a part of 
his cargo, from a French Ihip in the harbour of Tobago j 
. he 



he knocks the cafes to pieces; the fhip’s cook boils his 
kettle with them; he puts the bottles of French wine|nto the 
lockers of his cabin, with bottles of porter, &c. <Snd he fays 
that they were for (lores; that he expedled to carry paflen- 
gers from Barbadocs to Europe ; and this wine was intend¬ 
ed for their ufe, andi the entertainment of fomc friends oc- 
caftonally of the kin^j’s navy, in which he fad ferved 
bimfelf. « 

“ It is well known that in the Hall and Indies no 


wine will keep but Madeiia ^id French wiijcs, confe- 
quently none other are ufed : they are as nccefiary on 
board (liips in thofe climates under the head of providing 
liquor, as in the North Seas they would provide fmall-beer 
or ftroog. 'Fhe quantity was too fmall tpr an importation, 
and too" fmall even for'entertaifiment for a voyage of the 
length from Barbadoes to England. 

“ Suppose the mailer Jiad faidit was intended not only 
to entertain tKt plau.ters, when they came on board, from 
whom he was to procure freigiits, buf to entertain the 
governor j and fupjiofe add the furveytij- general and the 
offieers of the cTTfirriti-houle to the company, how long 
might fuch a batch of thin, or even (liongeft claret be 
fuppofed to laft, in a climate where the human blood boils 
over, and in r red-hut atmciphcrc wants perpetual recruit ? 

“ 'Fhe advocates' on aii ildes have indulged a vein of 
wit and humour, nccciiar); to enliven the tedioufntis of a 
hearing of ionr dayr, and a dull detail bf facts. W'ithout 
imput.:LiQn of leyitVj the t ourt in its turn mry be pennittu*' 
toalk (in ani'v\. r to the ar^iments oftpiantity ui.d cxccfs of 
(lores) the learnediflo? tor, the advocate, in his expe¬ 

rience as a prf/ lor at the un. > en'lty of Oxford, and we will 
not even le.ive Oambridg * but, hew long twenty-five dozen 
of claret would lall t.ic t cllows of All Souls, or any other 
coliege in cit.ier uui- rfi.), their cxceedings at Chriilmas ? 
ft is pretty clear that neither the governor, nor the furveyor 
general, nor adling collector, found this claret to be good, 

for 



for they would neither allow him time to report it, hor to 
drink iti|,QUt. 

“ Tof the 26th of the king, c. '59, fe£^. 7, has 
allotted by way of ftorcs only two gallons of wine per man ; 
and thefe being imported arc exempted from forfeiture, 
provided tficrc are no (pirituous liquors qnboard at the time. 
But this liiHitation only relates to the quantity remaining at 
the end of the voyage upon importation into Qreat Britain, 
tlie ports, harbours, havens, and creeks thereof; to which 
only this dfl^ufe of the ail refers, and not to the plantations. 

^ « 'Fhe argument, tkat the Columbus was employed in 

the courfe of an illegal trade, as a mafqued ftiip, in contra¬ 
vention of the laws of France, is dn argument which does 
not apply to the cafe*here. ^ 

“ 1'he maf(|uerader had right to have worn the ma^, 
if he could have obtained the ticket; but tlie fail never 
happened. At all events this carrier-fliip went out on 
fpeculation to obtain freights.—“ If the pcfmiflion of the 
“ Fiench Govenror at Xobago could have been obtained, 
“it is faid that there would been an oflenllble 

“ Freneh captain. The crew wcr<^;'*'''«^y Jerley njen, 

“ fpeaking the French language; .and the Ihip then would 
“ hav'e failed direclly for Bourdeaux.” But it then never 
* w'ouldhave touchcct at Barbadoes, to be ^adc a fcizurc.— 
But that comniiflion v/as refufed, and fo the fail of croins: to 
France never took place, if it had been ever fo criminal. 
Butwhe remould have been the •riminality againfl the laws ^ 
ot England and its revenues, if tire (hips of Brltilli fubjecls 
Vi ere to become carriers to France ? IVhcJle maritime 
equipments would be decreafed*by that means ?—Anlvvcr, 
Xhofe of r*'ranee.—WhOlW would be atigincnted ?—Anfwcr, 

'I hofe of England. 

“ Is it not well known in the Commercial world, that the 
carrier and commiirion trades arc exceedingly great ohjeils, 
and fought for by a moll ambitious rivallhip; and that tl^p 
carrying tlie goods of the other maritime powers, a buhnefs 
which Holland is lofing, which Sweden is gaining, and 
,VoL. I. I Great 
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Great Britain is availing itfclf of more and more every day, 
is a confummation devoutly to be wiflied ? f * 

“ Bur tills, a learned advocate lays, is above the 
dignity of a great m.crcantile conduct, in an alderman, a 
diredlor, and a member of tlic Britifli fenate, to derl in 
herrings, to buy them cheap at Gottenburgh rather than at 
Yarmouth, to fell them dear at 'rebago, and to run about 
liie world picking up freights, and the like. Mr. Le 
Mcfu'.icr is reprefentedas a Proteus, a perfedl Hrvlcquin in 
conimcice. it would be well for tliis country ifthcrc tverc 
many {lich Harlequins: it is from fmall pio^its that j^reat 
ones are accLr.::ulatcd. 'That indulirv which raifecl up the 
Dutch Statet;, and every other commercial nation, by 
turniiTg the niofl minute articles to account, is the" honour 
al.d profit of the merchant, and forms, from united alUiough 
fmall fthres, the finev/^ of every great commercial kingdom; 
they make the arm of war, and the ornaments ofjjcace. 

“ 'i'HE learned adeoc .te, v.dio has made pretty freer with 
merchants, as iftl'ey were al! fniugglers ; who would have 
perhaps liiid, that lij'd-' h::vc lometirnes been Imtiggled into 
fiip.ier parliament^’'“if it had hiited ids piu pofe) ; and who 
has Lunched out into nih-ihful fallics of pe;-f;',nL;ty on his 
friend mr. Le M'-furi'. r, : he calls hiiil, ha-' been indulged 
bi the court in this ilrd tri.d of hi'- iliinln^ abilities at this 
car, where it is the h.on 'ur and the practice that no 
pjifonalitic' are, in general, allowed., 

‘‘ lIowEv ER, thcr.‘ is one are,iriicn? wInch afUcls mr. 
LcMefurierand fthe mercantile world, and the cunllitutic.." 
of t)ie laws of this country, which merits notice from tliis 
court; and t!:c iriuic^Ve, as the .fl’^ument h.ns been getting 
into fafhloii, from a li.cium of a very venerable charaifer, 
v.'hich turns cut only a quotation of a writer not pofleffing 
or deferving of celebrity—the evafion of the laws ! The 
hw of England knows not of any fuch thing. The law 
cannot be evaded. The law cxifts, or docs not exift. 
^Fhc cafe that is not within tlie law is no evafion. It 

ftinds 
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ftands fubftantially clearj and every man is juftificd in this 
war property and public revenue, in this collifion 

of interefts, of attack and defence of the property of tlie 
fubjedt, and free intcrcourfe of commerce, when a man can 
fo condi*£t his mode of trade, or private oeconomical life, 
that he l^all not come within the cafus of prohibition or 
injpolition. ^ 

“ Iran adj of parliament is not comprehcnfive, and non* 
can be ifiilvcrfally fo, who fhall dare to fey, “ I will ftrain 
the net to catch «ihe bird which flies free from its 
“ penalties.” Good God! what woidd be the coiife- 
ijuences to ibis country of fuch *a dodlrine of evafion^ but 
fbmctbiir^ I v/ill^not name ! The hiftory of this asgument 
of cvaciing law is-curious.* * * • 

“ When the bill to prevent clandeftine marriages be¬ 
came a law, and its overflglits and omiflions were difeovered, 
thi^maniages in Scotland becai^e a fubjeft of conteft. 

“ As the Inll was introduced into parliament to 
complinKut a miniftcr, to anfw* the^views of a particular 
family and ariftocratical principled' (as Irwas feid by*thofe 
great men who oppofed the bill.), fo the doctrine of evajion 
was introduced by counfel employed againft the validity of 
thefe marriages in compliment of the dfawer of the bill, to 
make up for the defedls. But the argument has lince been 
oufted itiall fuch cafes of marriage, upon folemn determina¬ 
tions in fiieir favour: yet it has ftiil left its tail behind it* 
imd as bills arc prc{?nted every day to pafs Jtlie legiflaturs, 
not the work of the greateft ipen, and of the cleareft heads 
living, fo the evafion ^f the law is ftill a favourite argument 
with fomc people : but it deferves its fate. 

“ In rummaging the imme«ife piles of foreign lairning, 
and thofe of Dutch and German fchools, publillied by every 
graduate on his proceeding to an academical degree, con¬ 
taining all the reading never to be read, a paflage was foTtnd 
in the Praelc£lions of Hiiherus, a Dutch fchoolmaflcr, or* in 
other words, a profclTor of a foreign Univerfity. 

• I 2 
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« He fays, that “ the legality of an done in a foreign 
“ country makes, by the general law of nation|r-'i'.nd the 
« practice of Europe, an adt legal in the proper country of 
« the parties, although it would have been illegal in faro 
“ (lomcJluQ^ if the thing done had been tranfacledt,at home. 

“ Thus (fays he) a party not being of full age apcl capable 
“ of contraclin'T marriage until twenty-five years old, in the 
“ province (1 fni.ik it is) of Ovcrylfel, leaps over a dyke 

“ into the province of ■— -, where a party is -of age at 

“ twenty-one, and there folcmnizes marriage, atid returns 
“ back, thcj i fuch marriage is held good by tlic law of ()vcr)d'- 
“ filj which (fays the Ica-ncd profeficr) is very impoliticaud 
“ ill-judged, becaufe it is diflionourablefor any government 
“ to give a fanction againft itfelf to the 'laws of any other 
“ country j for that is i.: frandemlrgisj a defrauding its own 
“ law j and though this ael is valid, yet (fays the rcTior 
“ nuignificus) in MV Df.'.r.'.jn It ought not to be.” 

“ Did not the good nliin fee that there is no fraut 
noevafion, no defiaiiJing the law of OveryiTel by this act, 
but thitt the law of OverynLl isfo—Jf voufi:avat ho’.nc, von 
/lirll conform to the ;mticnt laws and ciifioms at home; but 
if vou will take the trouble to fltip over tlie next ditch, you 
lhall have the benefit cf the leap for your matrimony, and 
our law on your return holds it valid. Why ? Bteaufe as a 
trading, free, and enlighteneil nation, wc know tliat c\-ery 
marriage is a gain to the fiate.and to true religi'ui, in fpitc 
cf obfolctc laws and rePuaints, invented by priclls for tlic 
trade of indiflgcncics, and eucouragcuicnt of luxury ancT” 
penance. '■ 

“ The only anfvver to the opinion is, Thcdecifion is 
worthy of the profcITor.—1 will fay no more tlian that this 
narrow-minded ridiculous ^ fpcculation is written in the 
woi ll Latin that ever was read, and publifhed on the worft 
p;^per that ever was printed. 

“ The laws arc awake to thofe who watch, but not to 

thofe who fleep,” is a rule applied by the counfel Cor the 

refpondent^ 
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re/ponJents to the appellant; Mr. Le Mefurier knew of 
this ‘ p^iliament} it was there flrenuoufly debated, 

oppofed and defended: he might have wrote to this man, to 
that man, to the mafter of his {hip, failing about the 
appellant^ knew not where. 

« T'llE moment the act bei'ig paiTad was known in the 
Britiilt inJnds, all w’as in a ferment. I'hc fhip-owners, 
the merchants, the planters w'erc alarmed.* How were 
fugars finfl hogfiicads, ]:ow f nd their way to Great 
Britain ? Were all rcmiuancc.s to the owjicrs ofeftates in 
the plantations to be fulpend jd, and the duties to government 
upon thofe fugars, for want of luirditr, and pipc-itaves, and 
flapping ? 

“ Mr. WJ-11* did all he could: he applied *to the 
governor i and (fo far from intending to dtfiaud) bv’tns 
innocent and preventive declaration that tiiis fiiip w'as 
expected,'he gave occafion to a lapiil feizme the jnomcjit 
flie*arrived. , • 

'I'he governor is prayed to exercife his fiifpending 
pow^er. He refufes—yet at^ the .fame moment the 
committee of council here hall reponed upon* jthe 
emergency from a want of‘fliipping, &c.; and the 
f;cretary of flate, in hafle to obviate the mifehiefs, 
without waiting for the report begetting an order of 
council, had aCiCil upon the authority of the report, and 
ifl'iied his*iuft:ru£ljons to th« governor. ^ 

« Foom whom (jould the co:nmittec of council, froiw 
w’hom could the fccretary of ftate have ^tiTanfcd fuch a ladt 
as the txiflence of a prCiling emergency, but from the 
prtvirms corrcfpondencc of the governor hiinfelf? 

“ I'he governor pending^the fuit announces in his 
pioclamation tlie emergency and inllruilions of the 
fccretary of {late, 

“ When he is petitioned by Wallis, before the arrival, 
jie denounces againll a fufpenfon upon an emergency of 

I 3 which 
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which he muft have already inforriicd government, and after 
the feizurc he refufes to hear any petition from the ni?>ftcr or 
Wallis. I'his is, to be fure, imperial enough. The 
fecretary chafes them from the door of the governor’s 
houfc j be bids the man be gone to the cuftom-houfe. 

“ The collector will not lofe his fees, nor thefurveyor- 
gcneral nor governor his forfeiture. It would be tlie only 
one, underthisael, that they were likely ever to get. 

“ 'Though the proclamation ifllies, it fhall have no 
retrolpetH:. Thecaufe goes on; the.nttorncy and’folic itor- 
gcner.i] of the ifland too will not lofe their fees ; there is no 
noli f-rnft'qui^ no attention, to reports of the committee of 
council, nor to his majefty’s inflrudfions fignined to tlie 
govf.i iioi;, and by him puhliiheu tqthc wholciii'inJ; but long 
:ifici'\.Ta.ls, on the i ytli of November the caufe is hcaul, and 
tiic indg.. of the iiland prononneej foifciturc of both fliip 
and carvo. 'rhe decree is curious. He talks of the 

i- A 

facrcii '[his mojcjly Iilmf-ir, and falIs..into the error of 

conceiving his majelly to be pcrfonally concerned, ami lays 
a great ftt cN upon it; -but fliould be tau^d^tto know, that 
vjh',f'.iVfr [rirgs his mfiiejiy^ as on ituiijkluol^ fcrjonolly 
foyiKiivd i.' j.oh huf:nej[jes^ is a hud ft iau!^ a bad Joiuyi’r^ and 
a v^orje ji:tj,-r\ 

“ Such is tiie confecjnencc of giving the third of for- 
ftiturcS to governors; fiich is the fpirit of governments 
often in tlie hands of military mpn, remote from thq admmi- 
rtn'.tio;! of l];c laws at home ; and fuch the dangerous 

' f. _ c 

alfeCfation of mpevior commcicia! and political talents in - 
every ibin.g till evi.'-y thing fliall become irregu¬ 
lar i and fo at lafl there may be left ko trade and no reve¬ 
nue to regulate. 

“ At the outfet of bearin'-^ tltis caufc, the court tliouffht 
it necLlIimy to be informed if tiverc had been any order of 
council, and iloppcc! the farther hearing until information 
on ,that fail: rr;ight be had, as the fure way to enforce that 


information. 
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“ The appellant (mr. Le Mefurier) in court faid, he 
had ap)4ied to^government, but in vain, and could get no 
anfwcr. 

“ Not in the Icaft doubting the good fenfe, rectitude, 
andjufh’cc, lb often experienced from thofe perfons who, 
cither as principals or I’ubalterns in (^ce, conduit at all 
times the bufinefs of his majefty and the kingdom, it did 
not feein nccelVary for the court to make a^jy peremptory 
or perfonal oaeler judicially : but it was fuppofed that mr. 
Le Mefurier had applied improperly; and it was recom¬ 
mended to him to rc^refent the ncceility of this infor¬ 
mation, for the high purpefes of public juft ice, and to 
learn whct!i.;r and wlien any orcf:r of council had been 
made for difpeiif.ng v\ ith the act t»f the 27th of hjs nra- 

jtfty- ’ • • * . 

“ AftF-R writing, an affidavit is now produced, dated 
21ft of Nov. lySki, nude by mr. Paul Le Mefurier and 
mr..Allgood W'iUiam Wallis. Mr. Le A'leftrier fworc, that 
on the 13th of N*in. laft, mr. Le Melbricr applied to mr. 
Fawkener, one of the clerks oii t!ic priv y council, to ob¬ 
tain a copy of the order ot coui*eiL ”Tiie''*was underftood 
to have puffed in May i/vSy, concerning the lUrpenftoi! of 
the ud of the 27U1 of his prefent majdly, chap, the 7th ; 
and was then informed that no order t)f coiuieil did pafs, 
but that the committee of council hjr the aftairs of trade 
made a report to his majefty rcco:nmending fuch fufpen- 
fion; a copy of which report lie would cjideavour to pro-* 
. cure for the deponent: that on the firne day he did ap¬ 
ply to Scrope Bernard, dotlo^*of laws, luidcr-fecretary of 
tlie home dejrartment, (jnr. fecret.tf-y Clrcnville not being 
then at his office), for a copy of the lecrctary of flute’s let¬ 
ter to the governor of Barbad«es, dated 25th of May 1787, 
conveying his maicfl.y’ii plcafure touchiitg the laid ad, who 
then promifed to lay his requeft before mr. fecrctary Gren¬ 
ville ; that on the 13th inft. he again applied to liir. 
Fawlfencr and mr. SciT>pc Bernard, a:id was inforii?ed.l)y 

I 4 mr. 
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mr. Fawkener that he had laid his requeft before lord 
Hawkefbury, prefident of his majefty’s committe^^ coun¬ 
cil for the afl'alrs of trade, but that lord Hawtcfbury did 
not think it proper to grant a copy of the report^ as it was 
not an order of council, but a reprefentation of the com¬ 
mittee to his majyftyj and referred him to the fecrc- 
tary of llate for a copy of the difpatches that were fent in 
confequcnce'of the faid reprefontation; when he accord¬ 
ingly applied, but was informed by the faid Serppe Ber¬ 
nard, that mr. fecretary Grenville had taken his rcquefl 
into confideration, and had given for anfwer, that the letter 
dated 25th of May 1787, was a paper of which no copy 
could be granted; and therefore this deponent has not 
been able, for the reafon aforefaid, to obtain either of the 
fai l papers i and farther dcpofe'l, that on the 15th of June 
lafl he was fiiewn, at the fecretary of ftate’s office, a 
copy of a letter fignitying his rriajefty’s pkafure concern¬ 
ing the fi:i] enfion of the/iid a<^f, and which he bclicvvs to 
have formed the parr cf the difpatches to the governor of 
Baibadocs referred ^to irt his prodarnathn of the 15th of 
July 1787; ai*id- l:irl., that the faid letter, was dated tlie 
25th of Alay 1787. And the faid Allgood William Wallis 
depoicd, that he was -at Barbadocs at the time of the feizurc 
cf the faid Chip Ct/iumbus, and for a coniuierable time bc- 
f()re; that the frid act of parliament of the 27th of his pre- 
fant majefty, chap, th, 7th, was not made known to the 
* urhabitanls of liarlvauoes till the 23d day of May 1787: 
that he the deponent did foon after, ‘diz. on the 24th, deli-« 
ver the petition fiatcd in procefs to \Vii]iatn Southwell, 
private lecratary of th? governor pf«Barbadoes, in order to 
be prefented to him, praying him to admit the /hip to an 
entry, aiid of which application he informed mr. Paul Le 
Mefurier by letter, dated 27th of the laid month j but to 
the faid application to the governor, he did not receive any 
aftfwer till the 29th of the faid month of A'^ay, 


« Ti^b 
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« The obfervations which occur upon the fa£b ftated 
in thislB^davit arc as follow : 

“ The court doubtlcfs might have a fuller information, 
if it were to change its recommendation to the appellant 
into an jrdcr upon tlic riTpcndeuts, who muft lofe their 
caufe, if it were upon no other ground than not pro¬ 
ducing public documents as required > but there is enough 
in the affidavit to confirm the court in its opinion, and to 
make anj: farther and peremptory order unncceflary. 

It is ^Taid by the advocates for the refpondents, that it 
appears from this affidai'it of mr. Lc JMcfurier hiniiel^ 
that there w'as 7 io order of counci^; but that there was m 
order does not fo appear. It appears tliat there v.'^as a re¬ 
port of'tlie committee ' and it wants no argument to prove 
what lord 1 lawkelbury fa*d, “that the report of wh?Ch 
“ he refufed a copv, as prelidcnt of the committee of coun- 
“ cil, w.uj not .an order *of council.” Mr. J^e Mefurier, 
it flfcould feein, therefore, j(bould*huve applied to the lord 
preiident of council; but lord Hawkefl>ury refers him, for 
a copy of the difpatchcs, to the fccrctgry of Irate. 

“ Now upon this the court iT uinviiung to fuppqfe 
that his majeify's bufincfs, and of the n.'itlon, is tranilvcicd 
in fo, unconilitulional a manner, as iliat a report of a 
committee, and of tlie paitieular prefalent of tl:::t com¬ 
mittee is fuiTicient, without a I'lriT: prefidciit of council, and 
an order of council, for a Lcrctaiy of date to acl upon, 
clpccially when a law of penalty is to be difpenfed witlij * 

.and therefore the cchirt put the queftion tp the king's 
advoce.te, who w'as arguing qj. the outfet tliat tlieie was 
no order of council, tliat appeared; and whether it 
would Yiot be an improper and dangerous prefumption to 
the diferedit and prejudice of guvernment to adept. But I 
am more inclined to prefumcy that there was fuch a re¬ 
port, and that the difpatchcs followed upon it; and that 
there was, w'hat certainly there ought to be, an order of 
council following the report; unlcfs one can fuppofe oJ>e < 

prcfidcut 
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prcfident to be equal to two, and a part equal to die whole; 
which would be a folccifm inadmiflible in g^ef’iimcnt, 
and every where elte; and as fuch, in confequence of the 
above queftion from the court, the argument has not been 
prefled on the fide of the crown. , 

“ We all know^ or ought to know, and no perfons 
know it better than the kind’s advocate and the other law 
officers of thS crown, that by the confiitution of this coun¬ 
try the whole executive government of i'c is office, 
^'he king is omniprefent {every where prelent"); he is in 
his privy council, in his high court of parliament, in his ' 
office of trenfvirv, in hb; office of admiralty, in his office 
of j a {lice, in his cccleiiallical courts, in which kift his 
name' oi!a,nt to bj iifi’d, but is alwuvs- jimb-rfiood and 

C ■' I • 

would ha\c been fo uibd, if the reformation had been com- 
pleatcd as it wos ii’.tcnded. 

“ It is this principle of olRcc in the conflitiiiion which 
happily guards tac ir.divtdu.il peribn of the fovereign ‘from 
doing WTong; and- all rc-fpoplil ility upon the official 
fervants cf the crown jiecplc. it is this principle 
V'hich both limits and upholds tr.on.irchy. 'The columns, 
which arc placed in a circle, an.l arc the boundaries of the 
fabric, arc at th'* fame time the fiipportcrs of it. 

“ Kvlry found lawyer in Kngland know, and every 
wcil-educatMi mm kiiows (fi r nc man can be fiid to be 
, well-edacat.'J who is not arquairited wdth the principle 
of the conilitutlon under which he lives) that there is 
a comity, a'b go! politcncfs, a ccrrcfpondcncc between alb* 
courts in reciprocity, mJif'only in this country, but alfo 
between them and Vorcign judicatures. 7 'here would 
have been no difficulty in tliis court in writing, if it had 
been neceffiiry to make fuch application, to the lord pre- 
fide-nt of council, to have been informed of a faift. Mofl: 
iprobably the prefident of the committee of council^ lord 
Hawkefbury, from a principle of extreme caution,’ judged, 
that in that report which W'as made, riiere were, matters 
included foreign to the queftion depending hcrej or that, it 

might 



IN TH£ COURT OF ADMIRALTY.* 


not be prudent to pubKfti the want of British (hip¬ 
ping, th§ feveral emergencies of our plantations at the 
inilant, and the ftate of their trade, and the embarraflinents 
of government relpedting the (hipping of tlie American 
United StaJesj and theieforc his lordihip referred the ap- 
pelhtnt for fatisfaftion elfewherc. * 

“ T.'o the lord prefidcnt of council it (hould have feemed 
mod proper; but, however, his lordfliip (liifted the appli¬ 
cation to t^c fcc^rctary of date. 

“ A SECRETARY of (late would have trembled at ilie idea 
•of cxcicifnig any powers difpenfing witli the ellablifhed law's 
of parliament, without the fan£lion,of an order of council 
to lead liis difpatches, if the law to be difpenfed v/IUt, and 
which pdfitlvc'])^ ciKidls an order of^thc king in council, 
or an order of the ‘governor in council, i’.ad been to h% 
diipenfed with, to the prejudice of the mercliant and fub- 
jecl: which was not the cafe here; ffn this dlfpenfation 
was t# be for t/u' hnujli of ihe mcm.hant fuijecl-y and 
for w'hat appears to the cciuirary in this allidavit, it may 
be prefumed that there was an order council; aiid it 
is needkfs to confider wlicihcr the Hord preTident of flip 
council was aclually prefent far fuch a pjrpcfr. 

• “ 'I'he difficuity*n)r. Lc Alcfuricr has t.vperienced in 
-obiaiiiing information, mult be placed to fome aukward- 
nefs In liis own mode of ajipdication; for as it cannot be 
fuppofed for a moment, fnat^ byis are framed and pafTed 
into acts defignedly to entrap both the merchants and the 
officers of ^c^'cnue; it cannot be fuj-^iofcd that it is 
laid down as a prineijvle in the«fl'ial cf experimental laws 
of trade, that his majad^’s govcnii'hcnt (houfd make a 
(how of fu]ipf)rtlng all the officers of revenue and gover- 
ngrs of didant plantations at alT events^ a:;J in every in- 
ftance of feizing. It is neccllary, doubtlcls, in general, 
that they (hould be fupported; otherwife Uie 'revenue 
would not be watched as it ought to be, and there would 
be no activity in counteracling^the perpetual dibterfijgcs of 
thp illicit trader, Officers, who ail fairly and diligently 
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to the beft of their underftanding, ought not to be left 
without tlie proteilion of government} although ift former 
reigns, and under former adminiftrations, many a6ls of 
rapacity and opprefiion may have been fupported by the 
public purf: of the treafary. Like captors of, prize aft- 
inc: under tlie kind’s co:.v”.idion, officers of revenue feize 
at their own rirk: and this brings us to the confideration 
of cofts. 

i 

“ In the cefe of 1 ’dy Dorothy Windfor, whtfJc the no- 
irdnee of t!i; crown v/.is applying for adm.ihitlration of 
her clTciSl',, as dead ij.iL-l^atc, and puttissg the perfons 
claiming as next of kiir to plea and proofs of their pedigree, 
fir Geoigc Hav Lid, “ though no lofts could be given 
“ agaknlt the croA'n, «\ct the jioniinee Alight be fubjcdl to 
« cofts.” 

“ Nom', in this aciion of qui t:: 7 n^ a procefs in its 
form not p^r-cr to the aclmir.’lty cc-urt, hut introduced 


9 * . ^ 

by the common Invyers in tlie \ icc-:ahnhalty courts, the 
informants proLcute {b;',Ti..:urJ’.'cc as well as for the king; 
ar-'ji aldmugh^'.e aff f( rrhe cojid -innatioii of prizes foper- 
f.C’.ly lefts l]jf pri/c In the cr.ptc’.f, the owners, com-* 
mrarlcrs, arrl cr*. w cf j’''ivace ftilps of war, as that the 
}»roccL is in i.hnr over, and (very utiaui if uly by 

liiC ft:It makers of ihofe auK) is not in the crowri; yet 
as the kir^r's advor.ite has laid it down, that the governor 
and ft'izors cf good', imported contrary to the ae'ls of trade, 
are all fubjedt to tlic board cf ravenue, fo the treafury 
bo..'L can rendt' o” compound for dutie.s, notwithftanding 
the iiiicrcil. c,f thv, iklzors/ 


** 'I'lTi: I'ttorney-genefal, when there appears a penalty 
to have been incurred without any intention to defraud, 
may enter a noH pr’>feqta^ under the particular claufc of 
the z6th Geo. 2. c. 59, fccb. 62, 63, which claufe I take 
tr> be no new power, but oitly declarative of the old power 
of the lav/ officers of the crown. The king’s prime 
'ferjeont, the advocate, attorney, and folicitor gcnoral have 
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always had this power; and whatever the commoft-law 
officers ^an do in their courts, there is no doubt but the 
advocate-general can do here; and it is notorious, that 
the board of treafury and lord treafurcr have always exer- 
cifed a power of remitting foif,itares, notwitMlandiiig the 
interrjl of the individual feizors under*any act of parlia¬ 
ment. 

‘‘It i'' admitted by the kijtg^ advocate, tlfat the Inte- 
reft of th(^fei/ct'> mud follow tlut of the crown; and that 
is not an iivh'pcndciit right, alihougli they feem by their 
• condudl to fuppofe it is.* 


“ Ik the law omcers of the crown, who arc always men 
of learned educ.ition and of great abuitics, v/cre more con- 
fulted in-iegarJ tp^ill bills relating to maritime afFairs, his 
majelly’s fervice \tou1J ceAainly be promoted ; but from 
the nc'-Iccl of the folicitors of boards, tiieir clerks who 
draw the bllh, and from* other cauLs, the proper and 
profefiional people of rank feem ,lo be dbi^ot, and the 
ci\ iliai’.s in particular to rcfeinble toiodlvifos orhc Brh'innos. 

“ IhiKKii is a marked fpirit, I obferved bv-forc, in 

this caufe: and if it were not foi*itff beiiiLV Ae firft of the 
’ *-■ • 


kind heard, and that many otlter,' caufes of the fame fort 
^re waiting the cv#nt of this fuit, and that the grantuig 
to inr. Lc Mefuricr his cofts againft tfic governor and 
collector, the refpondents, w'ouid pofiibly encourage aa 
appeal, and delay the reftitutionj I fhould feel an inclina¬ 
tion to giife colts. "rhe conduct of the governor, the 
furveyor genenil, and dieting collcclo)-, the ju^ge,^ and the 
law officers of the crown at Barbadoes, merits a fevere 

cenfure. . 

• • ■ 

“ There was time enough after the proclamation dated 
the 15th of July I/87, which njult have immediately fed- 
lowed the difpatches of lord Sidney, to have ItoppcJ the 
prolecution; for fentence of condemnation v/as not pro¬ 
nounced till the 17th of November following: but in Ipit* 
of the king’s inilructions, a condemnation they were rt-> 

* folved 
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folved to have : like the country-fellow who went to the 
poft-office to enquire after letters for his mafter; but none 
bein'?: fo tliretfled, he Hole a letter, although directed to 
another pcrfon, becaufe, he faid, his Honour expelled and 
ought to have one. • 

« It is remarkidde that captain Barnes of his majefty’s 
frigate, inftcad of ftl/dtig, acquainted captain Guerin of 
his dangerand that upon (Tiierin going to the cuftom- 
houfe, Dcarfley having afla-d the qiicftion, and finding that 
captain l-jarues had been on boar^ but had not feized, de- 


cl.ired t’.ien he Wfuild [in and feizc, that if any thing were 
to he get hv ft, they niight not! olw their fees ; the comp¬ 
troller aer..eing with him, he went accordingly. 

« If it we-uicl iiavc been xyife in mr'. Wallis upon prin¬ 
ciples of pru-lenee, and knov/ing beforehand the gover¬ 
nor’s rifidution of not per-nittipg an entry, to have relied 
lefs upon tiie^opinion oi captaiii Ihirne'-, and upon a report 
current that the veflM \Vas gone to St. Vincent, hut to have 
fent ontanoth'r wfu-l :p cmize o;f Carlifle Hay, and pre¬ 


vent his coming i’ii fivit would have been aft of can¬ 
dour and jufl’iCc in th.c governor, if he had faid to mr. 
Walhs upon tlw firR appheation, 

“ The law yf ilic I'/th of tlic king Is againft yon. It 
« is true, that with the a.lvice of my couneil, I can by a 
« particular clauf- of the ad, upon an emergency, di(p-nie 
with the pr-vdiibition. *- , 


« Wf. do not care to take the j^iidgment of that cnicr- 
“ gency upon-o.irfelve'i, though we pretty v/cl! know the** 
“ necefiitv of the colon? ; and if we allow entry to one 
“ ftiip fo circumlVanced as y6drs is, we mull: allow it 
« to all. 

« The exercife of every difpenfing power is upon ten- 
“ der ground, both in law and in policy. The king’s 
*f‘ government are already apprized of the emergency of the 
« diiuculties which the plantations labour under for want 
■ « of lumber and fcarcity pf fliipping; it will net be long 

“ before 
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*< before I fliall receive my iriftru£i:ions. Let the king and 
« coui^il at home difpenfe, then fhall I be free from blame. 

« T’hcrefore either let your (hip go away, as foon as fhc 
« arrives, to fome other place in fearch of freights; or if 
“ it lliouki be necclTary that fhe fliould come to an anchor^ 

“ make your entry, and give fecurityliiot to unload, or to 
" lodge in the king’s ware-houfes, and to re-export what- 
“ ever is prohibitable.” * 

“ A5^thc governor was coming away, his conduil 
fhould hav 5 been the r^ore delicate, when his own emolu¬ 
ment was fo nctorioufly concerned. 

“ But what was the governoi’s conduct upon the fe- 
cond application, iffter the fliip was arrived ! No fooner 
was the (hip feiicf!, than captain Guerin came inftg.ntly on 
(horc, and in company with the agent, mr. Wallis, w^t 
to the government-houfe with an intention of acquainting 
tlie governor with the circumftanccs attending the Hiip; 

“ tliat the deponent was ignorant*of the act of parliament; 

‘‘ and to icqueft that if the (hip^could not be permitted to 
an entry, (he might be permitfrrd to»fail to fome neutral 
“ port.” Ainchlige wasfcnt bymr. Vv^allis to that effeft. 
Tiicy were refufed accefs. 

“ THEanfwer brought was, that thg governor would 
not fee Wallis, or any body belonging to the Columbus^ 
or any fuch perfon. The melfage and anfwer was fent and 
received mr. Southwell,, tlie private (ccrctary of tlie ^ 
governor. ^ 

“ They made another ciFort to perfuade the-fecrctary 
to deliver another meflage. T*l*is he refilled ; and gave as 
a rcalbp for his refufil? ^lat he had received orders from 
the governor not to bring any more mtfiages to him from 
any perfon concerned with the Columbus. 

“ 'Fhis depofition of Guerin, examined upon interro¬ 
gatories by the relpondents, is not contradliSlcd by Sou^- 
well. 
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« It fliould be a lefTon to mr. Parry, and to all gox'er- 
nors of Britifli colonies and fettlements, that it is tie right 
of the fubjctft to petition, and tlie duty of all judging and 
governing powers to hear, or the confequences are or may 
be experienced. 

“ Upon the whole of this matter, in giving force to the 
intervention of thedifpatches of the fecretary of ftatc, and 
the report of the committee of council, I will do that 
FOR HIS MAJLSTV’s CJOVI RNMENT WHICH HIS. MAJES¬ 
TY’S GOV ER N'MLNT AT HOME WOULD HAVE DONE FOR 
THF-MSELVF.r. ; confidering that fuch inflruetions were a 
fullicient uifpenfation by the crown agalall tlie crown itfclf, 
which by irs own adls can relcafc a debt, as well as a 
private man can releafe a debt or declare a truft for the 
rtiicf of the fubjccl; that the report, uifpaLchcs, and pro¬ 
clamation, intervening (jijcyc fi'r.tcnccy have both a rc- 
trofpeetive and profpedliw, and ahihlute effect; and farther, 
bccaufc it is clear, that ''i this caL- there was 7iot an im¬ 
portation Within the acts of trade v.\th a’uievj to defraud 
his onajiylf: rejenue.'^ 


A REGISTEIl 
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No. V *. 

The Duke £/*Newcastle*s Letter, by his 
Majesty’s Order, to Monsiei»r Michell, the 
King of Prussia’s Secretary of the Embassy, 
in Answer to the Memorial, and othfr Papers, 
deliver^ by Monsieur Michell to the Duke of 
Newcas^tle on the %7^d November and \^th of 
• December 1752. * 

SIR, Tf%itehally Feb, 8, 1753. 

I LOS' 3 ^' no time iu laying before^the king the memo¬ 
rial which you delivered to me on the 23J of Novem-* 
ber laft, with the papers that accompanied it. 

His majefty found the contents of it fo extraordinary, 
that hck would not return an anfwcr»to it, OT take any re- 
folution upon it, ’till he had caufed both the memorial 
and the Expoftion des Motifs^ &c^ whifrh you put into 
my hands foon after by way of juftification of what had, 
pafTed at Berlin, to be maturely confidcred; and till his 
iRajefVy ihoiild therel^ be enabled to fet tlie proceedings of 
the courts of admiralty here in their true light; to the end 
that his Pruffian majefty, and the whole world, might be 
rightly informed of the regularity of their conduct; in 
which they afipear to have followed the only method which 
has ever been pra£lifed Tsy nations where d^iputes of this* 
nature could happen; and ftri<ftly^-rhave conformed them- 
felvcs to the law of natioiiS;^ iiniverfally allowed to be the 


* The enfuing Paper contains a thorough inveftigation and juftifica- 
jtion of ihe principles adhered to by the Court of Admiralty in England, 
|in cafes of capture of the (hips and property of neutral powers in tinte of 
^'■ar. Jt was cotnpofed on a memorable occalion by the united abilities 
the great law officers at that time in the fcrvicc of the crown, and haa 
i^er lince bean received as the (landard of authority in cafes ot that nature. 
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r(uKf OP NEWCASTLE’S ANSWER TO THE 

only rule, in fuch cafes, when there is nothing ftk»ulate<I 
to the contrary by particular treaties between the parties 
concerned. I'his exaiAination, and the full knowledge of 
the fa£ts refulting from it, will (hew fo clearly the irregu¬ 
larity of the proceedings of thofe perfons to wh(?m this af¬ 
fair was referred a? Berlin, that it is not doubted, from 
his Prullian niajefty’s juft ice and difeernment, but that he 
w'ill be convinced thereof, and will revoke the detention 
of the fnms aliigned upon Silefia; the paymentA)f which 
his Pruflian rnajefty engaged to tfre emprefs qflecn to take 
upon himfeif, and of which the reimburfement was an 
exprefs article in the treaties, by which the ccfllon of that 
dutchy was made. 

I THEREFORE havc the kjng’s orders .to fend you the 
report made to his rnajefty upon the papers above mentioned 
by fir George Lee, judge of the prerogative court; dodlor 
Paul, his majefty’s advocate general in the cobrts of civil 
l iw; fir ] 3 iu!Iey Rvde:* and mr. Murr.ay, his majefty’s at¬ 
torney and folicitor genera!. Tins report is founded on 
the principles of Ac law of nations, received and acknow¬ 
ledged by authorities of the greateft weight in all coun¬ 
tries ; fo t v.it his rnajefty docs not doubt but that it will 
have the efFedl ftcfired. * 

The points upon which thi-s whole aflair turns, and 
which are decifive, are, 

FiRS'r, I'hat aftairs tf this kind arc, and can be, cog¬ 
nizable only in the courts bclongipg to that power where 
the feizure is'madc; and confequently that tlie ereefing 
foreign courts or jurifcliStions elfewhere, to take cogni¬ 
zance thereof, is contrary to* frie known praifice of all 
nations in the like cafes; and therefore a proceeding which 
none can admit. * 

Secondly, 7'hat thofe courts which are generally 
c ftyled courts of admiralty, and which include both the in¬ 
ferior courts and the courts of appeal, always decide ac¬ 
cording to the univer^il^ law of nations only;«except in 
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thofe al^s where there are particular treaties between tJie 
powers concerned, which have altered the difpofitions of 
the law of nations, or deviate from them= 

Thirdly, That die decifions in the cafes complained 
of appear,* by the inclofed report, t^ have been made 
fmgly upon the rule preferibed by the law of nations; 
which rule is clearly eftabliflied by the conftartf praftice of 
other nations, ^d by the authority of the greateft men. 

Fourthly, That, in the cafe in queftion, there can¬ 
not even be* pretended 4o be any treaty that has altered 
this rule, or by virtue of which the parties could claim 
any privileges which the law of flations does not allow 
tiicm. 

Fifthly, That .as, in tkc prefect cafe, no juft grlev* 
ance can be alledged, nor the leaft reafon given for laying 
that jufticc has been denied when regularly demanded; 
and a^, in moft of the cafes complained. Af, it was the 
complainants thcmfelvcs who neglcftcd the only proper 
means of procuring it; there cannot, confequently, be any 
juft caufe or foundation for reprifils^ • • 

Sixthly, That even though re’prifals might be juftified 
Jjy the known and general rules of the law of nations, it 
appears by the report, and indeed froift confiderations 
which muft occur to every body, that fums due to the 
king’s fubje(fts by the emprefs queen, and affigned by her 
upon Silefii!^ of which fums his Pruflian majefty took upon 
himfelf the payment, bt>th by the treaty of Brcllau and 
that of Drelden, in confideradpD of the celfion of that 
country, and which, by.vntue of thal very ceffion, ought 
to have ‘been fully and abfolutely difeharged in the year 
1745* that is to fay one year before any of the faefts com¬ 
plained of did happen, could not, either in juftice or rea¬ 
fon, or according to what is the conftant praftice between 
all the moft relpe£fable powers, be feized or ftopt by 
way of reprifals. • 

* K'z 


The 
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The fcvcrd foas w liich are particularljr m|Btioned 
above are fo clearly R:'.tcd and proved in the inclofcd 
report, that I fhall not repeat tlie particular reafons and 
authorities ajlcdgcd in I'upport of them, and injuftifica- 
tion of tlic condu^ and proceedings in queition. I he 
king is perfuadtd that thefe reafons will be fuflicient alfo 
to determine the judgment of all impartial people in the 
prefent cafe. 

Iris material to obferve upon this fubjcvSl, that this 
debt on Silefia was contraCl^cd by tlie late emperor Charles ^ 
the /ixth, who engaged not only to fulfil the conditions 
exprelicd in the cojitr:^, but even to give the creditors 
fuch further fccurity as they might afterwards rcafonably 
jfk. "^rhis conditior^ had b«en very, ill ficrformcd by a 
transfer of the debt, which hid put it in the power of 
a third perfon to feize and confifeate it. 

You will «iot be fugii ifed, fir, that in an affair which 
has fo gieatly alarmed the whole natiofi, .who arc entitled 
to that protection which his majefty cannot difpenfe with 
hiiinfcif fronk granfing, the king has taken time to have 
tilings examined to the bottom, and that his majefty finds 
himfelf obliged, by the facts, to adhere to the jufticc and 
legality of v/hat' 4 ias been done in his court>-, and not to 
admit the irregular proceedings w’hich have been carried 
on clfewherc. 

'Fhe late war furnifticSi rflany inftances which ought to 
have convinced all Europe how fcrupuloufly the courts 
‘here do jufticc'upoa fuch occafions. They did not even 
avail thenifelvcs of an open war to feize or detain the ef- 
fet 9 :s of the enemy, when it appeared that thofe efte.:ts 
were taken wrongfully beforve the war. This circum- 
ftance muft do honour to their proceedings; and will, at 
the fame time, fliew, that it was as little neceflary as 
]^ropcr to have recourfe elfcwhere to proceedings entirely 
new and unufual. 

€ 


' The 



PRUS'SIAN memorial, tojfCERNING WEUTIIaL IhiPS, 

THE^king is fully perfuaded that what has pafled at 
Berlin has been occafioned, fingly, by the ill-grounded 
informations which his Pruflian majefty has received of 
thefe affairs j and docs not at all doubt but that, when his 
Pruflian majefty ftiall fee them in their^true light, his na¬ 
tural difpofition to jufticc and equity will induce him imme¬ 
diately to rcdlify t!ie ftcps which have been occafioned by 
thofc informations, and to complete the payment of the debt 
charged on the l^utchy of Silciia, according to his engage- 
jnents for that purpofl*. • 

I am, with much confidcration, 

SIR,* 

• Your moft j>bedient, humble fervan^ 

HOLLES NEWCASTLE. 


To the KINQ^s MOST EXCELLENT MAJESTY, 

• • 

MAY IT PLEASE YOUR MAJESTY, 

^ IN obedience to^'our raajefty’s commantls, fignified to 
us by his grace the duke of N cwcaftle,* we have taken 
the memorial, fentence of the Pruflian commiflionrrs, arid 
lifts marked A. and B. which were delivered to his :;race 
by monficLir Michcll, the Prtiflian fecretary h^r.', oii i'le ' 
23d of November lafV; and alfo the piinteu ExpSr.ion 
drs Motiftic. which v.'as il.-Ijvcred to* liis grace t!i^ 
13th of December laft^into our fcrioiis conliclerai'c/n; 
and we have directed the proper officer to’fe;irc!i t.ie re- 
gifters of the court of admiralty,, and inform us hov/ the 
matter appeared from the proceedings there, in relation to 
the cafos mentioned in the faid lifts A. and B. which he 
has accordingly done. , • 

And your majefty having commanded us to report our 
opinion*conccrning the nature^ and regularity of the pro- 
• K 3 ceedings 
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ceedings under the Prulfian commillion mentione^ in the 
faid memorial, and of the claim or demand prctcfiided to 
be founded thereupon, and how far the fame arc confift- 
ent with, or contrary to, the law of nations, and any 
treaties fubfifting between your majefty and tjie king of 
PruiTia, the eftablifned rules of admiralty jurifdiftion, and 
the laws of this kingdom j 

For the greater perfpiculty, we beg leave to fubmitour 
thoughts upon the whole matter in the following method: 

I ft, To ftate the clear eftablifligJ principles' of law. 

adly. To ftate the fadt. 

3 dly, To apply the law to the fadl. 

4tlily, 'I o obferve upon the queftions, rules and rea- 
foning alledged in the faid mepiorial, feritei.ce of the Pruf- 
iian cojnmilfioners, and Exprfition da Motfs^ See. which 
carry appearances of objection': to what we fhall advance 
upon the fornicr heads. 

* 

First, as to the Law. 

'When two powers-tare at war, they have a right to 
make prizes of tlie ftrips, goods, and cfFedfs of each other 
upon the high teas: wiiatever is the property of the enemy 
may be acquired^by capture at fea •, but the property of a 
friend cannot be taken, provided he obferved his neu¬ 
tral: tv. 

Kence the law of n 3 tions„has eftabliftied, , 

'I'riAT the goods of an enemy board tlie fliip of a 
>^^.‘"nd may be t.'.kci). 

That tiic lawful good* of a friend on board the ftiip of 
an enemy ought to be reftored.* 

That contraband goods going to the enemy, though 
the property c-f a fjitnJ, may be taken as prize, bccaufe 
fupplying the enemy with what enables him better to 
Qarry on the vi'ar is a departure from neutrality. 

By the maritime law of nations univerfally and imme- 
hiorially received, there is an eftabliftied method of de¬ 
termination, 
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terniijMtion, whether the capture be, or be not, lawful 
prize. ' 

Before the fhip or goods can be dilpofed of by the 
captor, there muft be a regular judicial proceeding wherein 
both parties may be heard, and condemnation thereupon 
as prize in a court of admiralty, judging by the law of 
nations and treaties. 

I'liE proper and regular court for thefe condemnations, 
is the dburt of that ftate to whom the captor belongs. 

The cadence to acquit or condemn, with or v/ithout 
cofts or damages, muft, in the firft inftance, come merely 
from the fhip taken, viz. the uppers on board, and the 
examination on oath of the mailer and other principal of¬ 
ficers;’for whieh purpofo thcre^ are olHcers of admi¬ 
ralty in all the cohfiderahle fea-ports of every maritlfhe 
power at v/ar, to examine the captains and ether prin¬ 
cipal officTers of every fhip brought in as prize, upon ge- 
norU ajid impartij^l interrogator it*. If there do not appear 
from thence ground to condemn as enemy’s property, or 
contraband goods going to the*cncnjy, there mull be an 
acquittal; unlefs from the aforefaW evidence tlie proj^ej-ty 
fludl appear fo doubtful, that it is rcafoiiable to go into 
the further proof fhereof. 

A CLAIM of fhips or goods muft be fupported by the 
oaili of fomebody, at Icaft as to belief. 

The law of nations require^ good faith; therefore every 
fhip mull be provided with co.nplcte and genuine papers,* 
and the maftcr at Icaft flioulJ be privy t^ the truth 
tranfadlion. • 

To enforce thefa ?uics if there* ba falfe or colourable 
papers, if any papers be thrown overboard, if the mailer' 
aiid officers examined in f-ra'^rciorij grofsly prevaricate, 
if proper fliip’s papers are not on board, or if the mailer 
pnd crew cannot lay whcdier tlie Ihip or cargo be the pro¬ 
perty of a friend or enemy, the law of nations allov/s, 
Sccoj^ding to the different decrees of mifbeaaviour or kif- 
.. K. 4 picion 
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plcion ariflng from the fault of the (hip taken, and other 
circumftances of the cafe, cofts to be paid, or n<^ to be 
received, by the claimant in cafe of acquittal and reftitu- 
tion. On the other hand, if n feizurc is made without 
probable caufe, the captor is adjudged to pay cofts and 
damages j for which purpofc all privateers are obliged to 
give fecurity for their good behaviour} and this is referred 
to, and expiefsly ftipulatcd by, many treaties 

Though, from the fbip’s papers, and hie preparatory 
examinations, the property do not fufficiently appear to be 
neutral, the claimant is often indulged with time to fend 
over affidavits to fuppl)r that defect; if he will not Ihew 
the property by fufficient affidavits to bo neutral, it is 
prefunied to belong to the enemy. A inhere the property 
afjpears from evidence not on board the fliip, the captor 
isjuftified in bringing her hi, and cxcufed pa)ing cofts, 
becaufe he is not in fault j or, according to the ciicum- 
ftances of the cafe, maj be juftly entitled to receive his 
cofts. 

I 

If the fentcnce of Oie^court of admiralty is thought to 
be; erroneous, there is m every maritime country a fupe- 

rior court of review, coUafting of the moft confidcrablc 

* , 

perfons, to vvhitl^ the parties, who think themfclvcs ag¬ 
grieved, may appeal; and tills fuperior court judges by 
the fame rule which governs the court of admiralty, viz, 

^ the law of nations, and tl*e treaties fubftfting .with that 
neutral power vvhofc fuhjcdt is a pnjfty before them. 

no appeal ii offered, it Is an acknowledgement of the 
juftice of tlie fcntence by'ai>- .parties themfclvcs, and 
conclufivc, ' • ' 

* Treaty between England and Holland, 17 Feb. 16C8. Art. 13.—— 
Treaty 1 Dec. 1674. Art. 10.—Treaty between England and France at 
St. Germains, 241!! of Feb. 1C77. A'** lo.—Treaty of Commerce at 
Ryl'wick, Sept, ao, between France and Holland, A.t. 30.— 

7 'reaty of Ccinmerce at Utrecht, 31 Marcli 1713, between Great Britain 
aivi France, Art. 29. 


0 . 
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Thjls manner of trial and adjudication is fupported, 
alludetl^o, and enforced by many treaties*. 

In this* method all captures at feawere tried, during the 
laft war, by Great Britain, France, and Spain, and fubw 
mitted to by the neutral powers. In this method, by 
courts of^ admiralty adting according* to the law of na¬ 
tions and particular treaties, all captures at fea have imme- 
morially been judged of in every country of Europe. Any 
other method af trial would be manifeftly unjuft, abrmd, 
and impra<3;icable. 

'Fhough the law o? nations be the general rule, yet it 
may, by mutual agreemcjit between two powers, be va-* 
ried or departed from; and where there is an alteration or 
exception introduced by particular treaties, that is the law 
between the parties: to the treaty; and the law of nations 




* As appears with refpert to courts of admiralty adjudging the pri:;es 
taken^by titofe cf ilicir own nation, and wiC^i the wirnctres to 

be exanained in thofc f;cnr the followTng Tfcatics ;—Ticaty between 

Xngland and Holland, 17 Feb. if.C.'. Ait. o and 14.—Treaty i Dec. 
1674. Art. II.-'—Treaty aoth of Ajuil i6?9- A^t. i z, I'j.—Treaty bci- 
twten England and Spam, zj May i Sfiy. . Z';.—Treaty of Comiiftrcc 
at Ryfwick, 20 Sept. 1697, between Fran** .md Holland. Art. 26 and 31, 
—Treaty between EngJ|»nd and 1 i.tnce, 3 Nov. iC'v Art. 17 and 18.— 
Treaty of Commerce between rnglanJ and Trance at St. Cieimain's, 
®9 March 1632. Ait. 5 and 6.—Tieaty at St. Germain's, 24 Feh. 1677. 
Art. 7.—Tieaty of Commcice between Gieat Fnitain and France, at 
Utrteht, 31 March 1713. Ait. 2.C and 3-.— iVta'y between England 
and Denmaflc, 29 Nov. ibfto. Ait. 23 ant! 34.— IJnt.tCLtus, who was 


privy-couriCiJlor to the kln^ of PrulTia, and Iield in tlie grcateil efteem, 
in his Tre.ttift Je Navibui ob ve^futam veli!<^ru»t cownii^s, caPl'St" 

fed. 17 and iS, fpeaks qf th^g#«*€BCWof trial. 

With refpcd to appeals tH* ^wviews,—froift Treaty between England 
and Holland, i Dec. 1674. Art. 12, as It is exjjlained by Aiti:!e 2. of 
the Treaty at V/cllniir.fter, 6 Feb. i7%5-i6.—Ticaty between 1 ngland 
and France, at St. Germain’s, 24 Feb. 1677. Ait. 12.—Treaty of Com¬ 
merce at Ryfwick, 10 Sept. 1697, between France and Holland, Art. 33. 
— Treaty of Commerce at Utrecht, 31 March 1711» between Gj^t 
priuin and France, Art. 31 and 32, and other Treaties, 


only 
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only governs fo far as it is not derogated fcoix^^y the 
treaty. 

'Fhus by the law of nations, where two powers arc at 
war, all fhips are liable to be flopped and examined to 
whom they belong, and whether they are carrying contra¬ 
band goods to the enemy; but particular treaties have en¬ 
joined a Icfs degree of fcarch, on tlte faith of producing 
folemn pafiports and formal evidences of property duly 
atteAed. * 

Particular treaties too ha^e inverted "the rule of 
tile law of nations, and by agreement declared the goods ' 
•of a friend on board the fhip of an enemy to be prize, 
and the goods of an enemy on board the fhip of a friend 
to be free, as appears .from th|: treaties 'alroady mentioned, 
5hd many others 

So Ilkewile, by particular tre.itics, fome goods re¬ 
puted contraband by the law of rations are dc<flared to be 

free. * • . • 


Jf a fubjccb of the king of Pruilia is injured by, or has 
a demand i^cn a«y pc^ion here, he ought to apply to 
ypur majeuy’s courts 'of juftice, wliich are equally open 
aod indifTerent to foreigner or native; fo, ‘uiie "arfA^ if a 
fubjcct here is wronged hy a perfan living in the dominions" 
of his Prudian in«j.,ily, he ought to apply for redrefs in 


tile king of Fruina’s courts of juflice. 

If the matter of be a capture at^fea during 

war, and the queflion relative to pyze, he ought to apply 
•SCvfhe judicatures cftahiiihed to try thefe queftions. 

'i'nE law of nations," upon juft ice, equity, 

convenience, and the reafon of <clfe thing, and confirmed 
by long ulage, docs not allow of reprifals, except in cafe 
pf violent injuries directc*d or fupported by the ftate, and 


Particularly by the aforcfiid Treaty between England and Holland, 
j Dec 1674, and the Treaty of Utrecht betw^n Great Eritain and 
It ranee. 

juftie^ 
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juilidbteabfolutely denied in re mininie dubia by all the 
tribunals, and afterwards by the prince *. 

Where the judges are left free, and give fentence ac¬ 
cording to their confcicnce, though it Ihould be crroncous,^ 
that wouj^d be no ground for reprifals. Upon doubtful 
queftions different men think and judge differently; and 
all a friend can deffre is, that jufticc ihould be impartially 
adminiftered to him, as it is to the fubjedts t)f that prince 
in whofb courfs the matter is tried. 


• Secondly, as to the Fact. 

We have fubjoined hereto twq HRs tallying with thole 
marked A. and B. which were delivered to his grace tlie 
duke of Newcaftlc by m<jnf, Micbell, with the faid me¬ 
morial, the 23d of November laft; and alfo printed 
the end of the faid Expojitlon ties Alotifs^ &c. from 
whence it “will appear, that as to the lift A. which con¬ 
tains 18 (hips an4 their cargoes, • 

If ever taken were reftored by the-raptors themfelves, 4. 
to the fatisfatSlion of the Pruffiaijp, w'lw never have com¬ 
plained in any court of juftice herf. • 

Was lellorcd by fentence, with full cofts and dama- i, 

* ges, which were f.quidated at 2801I. id. fterling. 

Ships were reftored by fentence, w’ith freight, for fuch 3. 
of the goods as manifeftly belonged to the enemy, and 
were condemned. • • ^ 

Ships were rcftojjcd by fentence, but the cargoes, or 4, 
part ol' them, condemned as prize or coatraband, and, , 
not now alleciged in tlic^Jifi'*<Vl..*or B. to have been Pruffian 
property. ' 


• Grotius tie Jure Belli ac Pticis, lit^ Cap. a. fe£l. 4, 5. 

Treaty between Er.glind and Holland, 31 July 1667. Art. 31. Re« 
prifals Ihail not be granted till juftice has been demanded aecoiding to 
the ordinary couiTe of law. 

Treaty of Commerce at Ryfwick, ?.o Sept. 1697, between Frane^and 
Holland, Art. 4. .ReptIfaU Ht.’ill not be granted but on manifeft denial 
of jufUce. • 

Ships 
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Ships and cargoes were reftored by fentence, ^d^the 
claimant fubjedled to pay cofls, becaufe, from the ftiip- 
papers and preparatory examinations, there was ground to 
have condemned, and the reftitution was decreed merely 
on the ftiith of affidavits afterwards allowed. 

Ship and cargo was reftored by fentence upon an ap¬ 
peal, but, from the circumftances of the capture, without 
cofts on either fide. 

There need no ohfervations upon this lift. As to the 
eight cafes firft above mentioned, tl’ere cannot be the co¬ 
lour of complaint. 

' As to the four next, *thc goods mnft be admitted to 
have been rightly condenmed, cither as enemy’s property 
or contraband, for they, arc not now mcjftfoncd in the lifts 
A. or B, 

If contraband, the ftiin could have neither freight nor 
cofts, and the kntences were favourable in reftoriner the 
fliips, upon pi'crumpiirtn that the ovvncr.s of the fliip«« were 
not acquainti.u with the ivaturc of the cargo or the ow¬ 
ners ti. .cot. If enthny’s'properly, the liiips could not be 
cmiilv,*.. tr, becaufe the bills of ladin^^ were falfe. 

and purported the property to belong to Pruflian«. 

Ti HE ihips coidd not be entitled to cofts, becaufe the 
cargoes, or part of them, being lawful pri/e, tlic fliips 
were rightly brought in. 

, As the lix remaining fl-fips‘and cargoes were reftored, 
the only quefllon muft be upon paying or not receiving 
—which depends uponjhc circumftaticcs of the cap¬ 
ture, .the fairnefs of the fhip^’ 5 boi.*ncnts, and conduct of 

% r R 

her crewj and neither the Pruffian commifhoners, the 
faid memorial, or faid Ex^ofition des Motifs^ See. alledge 
a fingla rcafon v/hy, upon the particular circa.r.ftances of 
theic cafes, the lentenccs were wroiifr. 
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the lift B. 

Every fhip, on board which the fubjefb of PruHia 
claim to have had property, was bound to or from a port 
of the enemy; and many of them appeared to be, in part, 
laden wiih the goods of the enemy, either under their 
own or fictitious names. 

In every inftance where it is lliggefted that any part 
of the cargo belonged to a Prufiian fubjed, though his 
property did not appear from the fhip’s papcis, or prepara¬ 
tory cxamlhatioiis, wfijeh it ought to have done, fufficient 
time was indulged to that Pruflian fubjedt to make an 
affidavit that the property was bqjta fide in hirr; j and the 
affidavit of the party~himfclf has been received as proof of 
the property •of' the Pruffi^n, fo af^to inti tie him to refti- 
tution. 

Where the party will not fwcar at all, or fwears eva- 
fivel^’^, it is plain he only lends his name to ^over the ene¬ 
my’s property, as. often came oift to be the cafe beyond 
the poffibility of doubt. ^ 

It appears by a letter 29th ^f Miiy and jpth cf June, 
1747, from monf. Andrie to his^Pruffian majefty, exhi¬ 
bited in a caufe^ and certified‘to be a true extract by 
monf. Michell under his hand, that this j;olourable manner 
of fereening the goods of the enemy was ftated in tlie fol¬ 
lowing words: 

« Yovr mnjefty’s fubjeCls f>ught not to load on board • 
“ neutral fhips any g^ods really beloi'.ging to the enemies 
“ of England, but to load them for tl«ir own accSunL,*^ 
“ whereby they may them to any country they' 

“ ftiall think proper, without any riik. 'J'hen, if privateers 
“ commit any damage to the {hips belonging to your 
“ majefty’s fubjccls, you may depend t)n full juftice 
“ being done here, as in all the like cafes hath been 
“ done.** • 


X.IST 
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f 

List B. contains thirty-three cafes. 

Two of them never catne before a court of juftice 
in England, but (if taken) were reftored by the cap- 
tors theinfelves, to the entire fatisfadtion of the owners. 

In fixteen of them the goods claimed by the Pruffian 
fubje«51:s appear to have been adtually reftored, by fentence, 
to the mafters of ftiips in which they were laden j and by 
the cuftoms of the fea the mafter is in the place of the 
lader, and anfwerablc to him. 

In fourteen of the cafes the Pruftian property was not 
verified by the (hip’s papers, or preparatory examinations, 
or claimant’s own affidavit, which he was allowed time to 
make. 

And the otlier caufe, with nefpedl to part of the goods, 
is ft ill depending, neither party having moved for judg¬ 
mentAnd fo confcious were the claimants that the 
court of admiralty did right, tljcre is not an appeal, Jn a 
fuigle inftance, in lilt Bi’; and hut one in lift A. 

Thirdly, ta,applyj die law to the Fact. 

rt'nE fixth queftion \n the faid Expofit’toyi des Motifs^ 
See. ftates the right of feprifab to be, “ puifqiCon leur a 

Ji long terns denie toute la jvjiice^ qidils etoicnt fondes de 

demanderd* 

The faid memorial founds the juftice and propriety of 
^his Pruffian majefty’s having rccourfe to reprifals-, becaufc 
bis fubjc<Sts, “ rdont pu obtenir ji^qtid prefent aucune 
des tHbunaux Anglo'ts qu'ils ont rcaames ou du 
“ gouvernement auquel ils olfi^pui .-Xi{es plalr.tes.” And in 
another part of the memorial it is put, apres avoir 
»n vain demande des reparations de ceux qui feuls pouvoient 
let faire, 

t 

• The PrulTian has firce applied for jud^'ment on the a9tli of January, 
•nd obtained reAitution. 


The 
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XwiL contrary of all which is manifeft from the above 
ftatc ano lifts hereto annexed; 

In fix of the cafes fpecified, if fuch captures ever were 
made, the Pruflian fubjedls were fo well latisfied with the 
reftitutior^ made by the captors, that they never com¬ 
plained in any court whatfoever of this*kingdom. 

'Fhe reft were judged of by a court of admiralty, thr 
only proper court to decide of captures at fiSa, both with 
refpeCt ‘to the* reflitution and the damages and cofts; 
ailing accerding to the law of nations, the only proper 

* rule to decide by; and juftice has been done by the court 
of admiralty fo impartially, that ^all the ftiips alledged iu 
lift A. to have been Pruifian were reftored, and all the 
carstoes’ mentioned in cither lift, A. or B. were reftored. 
excepting fifteen, one of which is ftill undetermiiicd. • 

And, in all the cafes in both lifts, juftice was done fo 
entirely tO“the conviction of the private confcicnce of the 
Prulfian claimant, that they h»'e acquiefced under the 
fcntences without appealing, except in on^ finglc inftance, 
where the part of the fentence cqniplai*icd of was reverled ; 

Though the Pruflian claimants muil know that* 
the law of nations,, they ought mot to complain to their 

* own fovereign till injuilice /« re mlnime di-.bid was 
finally done them, paft redrefs; and though they muft; 
know that rule of the law of nations held more ftrongly 
upon tliis occafion,bccaufe,th(kpropcrty of prize was givcii^ 
to the captors, and ^ought therefore to be litigated with 
them. The Pruflian who, by his own aj;qu4efcence^^”>.*^^ 
mits to the captors hay^«5-vtlfe prize, cannot afterwards 
with juftice make a'dtmand upofl the ftate. If the len- 
tence was wrong, it is owing to the fault of the Pruflian 
that it was not redreflTed. B 9 t it is not attempted to be 
ftiewn, even now, that thefc fentcnces were unjuft in any 
part of them, according to tlie evidence and circumft:ij»ccs 
appearing before the court of admiralty; and that is the 
critei:ion. 


For 
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For as to the Pruflian commiiHon to exainij^?f4hefo 
cafes, ex partcj upon new fuggeftions, it never was at¬ 
tempted in any country of the world before : prize or not 
prize, muft be determined by courts of admiralty belong¬ 
ing to the power whofe fubjccts make the capture. Every 
foreign prince in amity has a right to demand that juftice 
fhall be done his fubjei!^s in thefe courts, according to 
the law of nations, or particular treaties, where any are 
fUbflfting. If in re tninime dubia thefe courts proceed 
upon foundations dire< 5 fly oppofite tp the law of nations, 
or fubfifting treaties, the neutral ftate has a right to 
complain of fuch dctermuiation. 

But there never was, nor nevei* can be, any other 
equitable method of tyal. A|j the matitinie nations of 
Etnope have, when at war, from the carlieft times, uni¬ 
formly proceeded in this way, with the approbation of all 
the powers at peace. Nay, the perfons acting under this 
extraordinary and unheafd-of coinmiflioK from his Pruf. 
flan majefty, do not pretend to fey, that ir4 the four cafes 
of condemned hero', for which fatisfeflion is de¬ 

manded in lift A. the property really belonged to Pruflian 
fubjedts; but they profefs to proceed upon this principle, 
evidently falfc, thaf though thefe cargoes belonged to the 
enemy, yet, being on board any neutral fhip, they were 
not liable to enquiry, feizure, or condemnation. 

. " '• 

FOURTHL V, from the queftions, rules,«rcafbnings, and mat- 
alledgcd irf'the faid memorial, fentences of the Pruf- 
fian commiflioners, and ExpofititTJkyles Adciifsy &c. the 
following Pivjpofitions may be drawn as carrying the ap- 
pterance of obj eebions to v^'hat has been above laid down ; 

' First Proposition. 

That by the law of nations the goods of an 
** enemy cannot be taken on board the fhip of a fripnd ^ 

and, 



PftuIslAK MEMoRfAij^COKCfillklKO itSUT^AL SHiPSi- 

** azi^^s the Pruffiaxi commiffioners lay down as the bails 
oi all the^ have pretended to do.** 

Answer. The contrary is too clear to admit of being 
dilptited. Jt may be proved by the authorities of every 
writer of the law of nations ^ ibme of different countries 
are referred to *. It may be proved by the conftant prac¬ 
tice, ancient an^ modern ; but the general rule cannot be 
more ftrongly proved than by the exception which parti- 
^cular treaties have made to it f. 


SecO>JD PROPOStji^lON. 

“ It is allcdged that lord Carteret, in 1744, by two 
verbal declaration39 gave •alTurand’es in your majcfty*% 

• Jl Confalaio del Mare, cap. *73, exprefsly fays, ** The enemy’s 
goods, found oh board a friend's (hip, fhall be confifeated.” And (his i$ 
a book'of great authority. • 

Grotiut ie ’Jure Btlii ac PaciSf Kb. tli. Cap. 1, Se^on 5, nUmero 4^ 
in the notes, cites this palfage, in the 11 CunJ^latOf and ill his notes, Kb. iii.- 
«ap. 6. Seft. 6. • * 

l^cccnius de Jure Afaiitimo, lib. ii. cap. 4,4 SeC^. iz. ■ 

Foet de Jute Mihtatit cap. 5, nu. SI. • 

• Hewrenus^ the learnecJ*Prufflan before quoted, de Navibus ob VeSuram 
n/tUiarum Mereium cemmi/Jis^ cap. a, Se£l. 91 is cletr and explicit upon 
this point. 

Bynkerjl.oeck ^^ir/ilcnes Jut is Publici^ lib. i. cap. 14, per totum. 

Zoucb (an Englifliman) in lus book^f J^dicio iutcr Genus, pars a, Sc£l. 8, 
numero 6. * 

Treaty between Great BriAin and S^den, S3 0 £l. t 65 i. Art. tz and 
t3 ; Treaty between Great Britain and Denmark, 19 hil^. 1669. Ari.*z ^ 
and the PalFpoit or Certificate f ASmO t>y that Treaty, are mateiiai as to 
this point.^ • * 

■f Treaty between Frande and England^ Z4 Feb, 1677. Art. 8. 

Treaty of Utrecht between France andsEngland, 1713. Art. i‘. 

Treaty between England and Holland, 17 Feb. 1668: Art. za. 

Treaty between England and Holland, 1 Dec. 1674. Art. 8. 

Treaty between England and Portugd, 10 July, 1654. Art, Z3. • 

Treaty between France and the States General at Utrecht, zx April, 
4713. Aft. zfi. 

• • 

1 . 
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“ name that nothing onboard a Pruffian fliip fli^uld be ' 
« feized, except contraband; confequcntly, that all cfFeffcs 
not contraband, belonging to the enemy, iliould be free ; 
“ and that tlicfc aflurances were afterwards confirmed 
“ in writing by lord Chcftcrfield, the 5th of January 


u 


1747 - 


Answer. I'hj fad makes this queftion not \cry ma¬ 
terial, becaufe there arc but four inflances in lifts A. or 
B. where any goods on board a Pruffian fliip have been ' 
.condemned j and no fatisfadion is pretended to be de¬ 
manded for anv of thofe four cai;5ocs in lifts A. and B, 
However, it maybe proper to fticW how .groundlefs this 
-pretence is. 

Taking the words alledticd to have been faid bv lord 
Carteret as they are Bated, they do not warrant the infe¬ 
rences endeiivcurcd tonbe (irawn from them. 'Fhdy im¬ 
port no new I'inulatlon diftVrcnt from the law of nations, 
but exprefsly profj-fs to'treat the Pruffians upon the fame 
foot witir the fubjedfs of other neutral powers under 
the like circimiftanccs; /. c. with whom tlierc was no 
particular treaty. For the reference to neutral powert 
cannot be unddrftood to communicate the terms of any 
particular treaty. It is not fo laid. 'I’he treaties with 
Holland, Sweden, Ruffia, Portugal, Denmark, &c. all 
dijTer. Who can fay which was communicated ? There 
W'ould be no reciprocity: the king *of Prnffia does not agree 
to be bound by the claufe s^.to w hich other powers have, 
by their refpedive .-^reaties, agr?&d. No Pruffian goods 
on board an &emy’s fhip have ever been condemned here, 
and yet they ought, if phe treaties with Holland were to 
be the rule between Great Britain and Pruffia; nay, if 
thefe treaties were to be the rule, all now contended for, 
'on the part of Pruffia, is clearly wrong i becaufe, by 
, treaty, the Dutch, in the laft refort, arc to apply to the 
court of appeal here. 




Treaty 
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Treaty of Alliance between Groat Britain and Flolland, at 
Weftminfter, the (>th ofYeh, 1715-16, Article II. 

“ WHEREAS fome difputcs have happened touching 
the explanation of the 12th article of the treaty marine 
“ in 1674, it is agreed and concluded for deciding any 
“ difficulty upon that matter, to declare by thefe prefents, 
that by the provihons mentioned in the Ikfd ai'ticle, are 
meant thofe which are received by cuftom in Great 
“ Britain ^nd the Unjfed Provinces, and always have been 
“ received, which have been granted, and always are 
“ granted, in the like cafe, to the inhabitants of tlie faid 
“ countries, and to^’every foreign nation.” 

Lord Carferef is faid tyi^icc to diave refufed, iij which 
monfieur Andrie acquiefees, to give anything in writing, 
as not ufual in England. 

Supposing the cunverfations to mean lu) more than a 
declaration of ccftirfe that juftice fhould be done to the 
Pruffians in like manner as to anjj other neutral power with 
whom there was no treaty, there was*no ocr afio* r lU:?; in - 
lli uments in writing j bccaufe in England the crown nc'fer 
^ ijitei feres with th^courfe of juftice. No order or intima¬ 
tion is ever given to any judge. Lord L'artcrct therefore 
knew that it was the duty of the court of admiralty to do 
equal j ulHce, and that they would, of themfelves, do what 
he faid te monfieur Andrie*. • • 

Had it been intended, by agreement, to introduce be¬ 
tween Pruffia and England a variation iH^any partfbular 
from the law of natiq^'j,*irid confe^uently a new rule for 
the court of admiralty to decide by, it coaid only be done 
by a Iblemn treaty, in writing, properly authorifed and 
authenticated. The memory of it could not othervvife be 
prefervedj the parties interefted and the courts of admi¬ 
ralty could not otherwife take notice of it. • 

But lord Chefterfield’s confirmation, in a letter ,of 
the 5th of January 1747J Being relied upon, the books 

1/2 of 
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of the fccretary’s office have been fearched, a(nd the 
letter to monfleur Michell is found, which is verbatim as 
follows: 


,, j 1 Whitehall-, le 5 1747-8. 

MO NS IEUR» 

“ ATAi^T cu rhmneur de recevair les ordres du roy fur 
ce qui a forme le fujet du memoire que vous rrCave% 
“ remis du 8 de ce mois, N. S. jfe n*ai pas hjoulu tarder 
“ d vous informer, que fa majejle, pour ne ricn ornettre 
par ou elle peut tem'^igucr fes attentions envers le roy 
“ votre maiire, ne fait nullc difficUlte de declarer, qu'clle 
“ n*a jamais eu Pintention, ni jie Paura jamais, de donner le 
^ moindre empechement d la navigation des fujets Prufficns, 
“ tant qtPils auront foin d*exercer leur commerce d*une ma~ 
^ niere liciir^ et conformement d Pancien ufage "etabli et re~ 
“ connu parmi les puifjUnces neutres. 

“ ^ee fa majejle Prufftenne ne peut pas ignorer, qiPil j 
£ drsjraitcs de eommci;ce qui fubfejlent aPiuellement entre 
*la Grande Bretagne^ et certaines etats neutres, et quau 
“ moyen des engagemens formellement contratiLs de part et 
A autre par ces tnemes traites, tout ce qui regarde la 
“ manicre d'cxercer leur commerce reciproquement, a etc 
fin a lenient conjlate et regie. 

** l^Pen mhie terns il ne peroit point qiPaucnn traite de 
“ la nature fufdite exijle d prefent, pu a jamais exijle, entre 
majeJlc ef„le roy de PruJJ'c’, mais que pourtant cela 
“ Tpa jamais empeche que^lePfjj^ls^rufftens Aayent ete fa^ 
“ varices par f Angleterre, par *raport d leur navigation, 
“ autant que les mitres nations neutres: et cela etant, fa 
^ majcjlc ne prtjuppofe pas, que I'idee du roy votre mailre 
froit d'exiger d’clle des diJlinPtions, encore moins des pre- 
^\f re)ices, ea faveiir de fes fujets d cet egard. 

“ ^le de plus fa majejle Prufftenne eji trop eclairee 
pour ne pas connoitre, qidil y a des lotx fixes et* etablies 

“ dens 
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“ daf^v gouvernemen^ dont on ne peut nullement s*ecarter\ 
et que s*il arrtvoh que la marine Angloife i*avtsat de 
“ faire la moindre injujlice aux fujets conimer^ans du roy 
votre maitre^ il y a un tribunal id, /avoir, la haute cour 
“ de Vamirgute, d laquelle ih fe trouvent en droit de s'adre/er 
“ et de porter lours plaintes } ajjurcs ^avance, en pareil 
“ cas, qu'on Icur y rcndra bonne jujiicc ; les precedes juri~ 

“ diques de ladiie cour etant et ayant He de tout terns hors 
“ d'atteinte et irreprochables ; temoin, nomhre ePexemplss, 

“ oii des vai/feaux neutrgs, pris illlcitement, ont He rejlitues 
* “ avec fraix et dommages aux proprietaircs. 

“ roid ce que le roy ni a ordonne^de vous repondre fur le * 
“ contenu de votre dit inemoirc ; et fa majejfe ne fauroit que 
‘‘y? /latter, qiCen' fbnjequence^de ce que je viens d'avgncer, 

“ 11 ne rejlera plus rien d de/irer au roy votre rnaitre rcla- 
“ th'cmcnt d Pohjet dont il eji qucjlion ; et le roy s*en croit 
“ cTautant plus ajfure, qu il ejl per/uade qug /a mnjejle 
“ Pniffienne ne voiidroit rien dcnlhnder que ne fut equi- 
table, 

§ 

“ /e /uis, avec blen dc cod/ideratin^^ > 

Monfieur, ; * 

• Votre tr'es hu 7 }tble cff tres 
“ ObeiJJant/erviteiir, 

« chesterfield:^ 

• • 

“I'hkrf. need no o|;»fcrvauons ; it is explicit, and ii» 
exprefs terms puts Pruffia upon the foot cither neutrai 
powers with whom there vru^-no'treaty, and points out the 
proper vay of applying f<*r redrefs. * ^ 

The verbal declarations made by lord Carferet in 1744, 
which arc faid to have been confirmed by this letter from 
lord Chcftejrficld, cannot have meant more than the lettei 
expreffes. • 

And it is manifeft by the above extraft from monfieur 
AndriuJs letter to his Pruffian inajefty, that in May 174/ 

• L ^ mon^le^r 
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monfieur AnJrie himfelf underftood that goodsthe 
enemy taken on board neutral fliips ought to be con¬ 
demned as prize. 

It is evident, from authentic a£ls, that the fubjedls of 
Pruffia never underftood that any new right was commu¬ 
nicated to them. 

Before the year 1746 the PruiTians do not appear to 
have openly^ engaged in covering the enemy’s property. 

Thf. men of war and privnicers could not abftain from 
captures in conllcucnce of lord Carteret’s verbal aflurances 

t 1 

in 1744, becaufc they never were nor could be known; 

^ and there was no occauon to notify them, fuppofing them 
only to proniife impartial juftict. .For all fliips of war 
were bound to act, and court? of admiralty to judge, ac¬ 
cording to the law of nations and treaties. 

I'li L 1746 the Pruflian documents were, a certificate 
of the adiriiralty, upon the tat.h of the builder, that the 
fliip was Priulian-built: and a certilicaie of the admirakv-. 
upon the oath of the owner, that the fliip was Pruffiau 
property. " 

Tnii7l5r-i.T4.0 the Pruiilans engaged in the gainful nrac- 

/I I,, 1 

tlce of co\eving the enemy’s goods, but were at a lofs 
in what fliapc a;id upon w!;at pretences it mijht beft bu* 
dj)ne. 

On board the fliip the Trois Soeurs was found a pafs 
bearing date at Stettin thcCth ofOdtober 1746, under the 
royal feal of the Pruflian rcgcr.cy of Pomerania, dec. allcdg- 
ing the car:.-), which was fliip tRnber, bound for Port 
L’t)riciit, tT^be Pruflian ’^operty, and, in confcciucncc 
thereof, claiming freedom of the ft.ip. 

CL.MMiNct trcedoni to the fliip from the property of 
the cargo being quite nev, the propofition was afterwards 
reverfed. And on board u (hip called the Jumcaux, was 
found a pafs bcaritig date at Stettin the 27th of June 1747, 
ilbder the royal feal, &c. allcdging tlic fliip to be Pruflian 

property. 


O 
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pro^ty, and, in confequcnce thereof, claimin|; freedom to 
the goods. 

But this pafs was not folely relied on, for tfiere was 
alfo found on board the fame Ihip another pafs, bearing 
date at Stettin the 14th of June 1747, under the royal feal, 
See. alledging the cargo to be Prufliaij property. 

And it is remarkable that the oaths upon which thefe 
pafles were granted, appeared inanifcflly to be falfe; and 
neither of thg cargoes to Avliich they relate arc now fo 
much as allcdgcd to have been PrulHan property in laid 
lifts A. or B. • 

It being mentioned in the faid Exfo/fion des &c, 

that monf. Mlchcll, in September 1747, made verbal re- 
prefentations to lord Chefterficld in rcrpcct to the cargo 
taken onboard the faidfti«p called.theTrois Soeur*'-, which 
was claimed as Pruftian property, and no mciition being 
made in lifts A. and B. of the fiid cartro, we directed the 
proceedings in that caufe to be laid before us; w^here it 
appears in the fftlleft and cleareft manner, from the fhip- 
papers and depofitions, that the cargo was timber, laden 
on the account and at the rifqiwt of Ffenchnien- *>' ’’'’uj-m. it 
was to be delivered at Port L’Orienf, they paying freight,ac- 
cording to charter-party ; that’ the Prullian claimant was 
neither freighter, ladcr, or corifignee and had no other 
intcreft or concern in tiie matter than to lend his name 
and confcience j for he fworc that the cargo was his pro¬ 
perty, ^nd laden on or befoA: the 6th of Oilobcr 174^^ 
and yet the fliip wjs tlicn in ballaft, and tlie whole of t!ie 
cargo in queftion was not laden before.JJ^ay 1747* 

Several othcr^Pruftian claims had, in like manner, 
con>e out fo clearly ftj be mere!y colqurable, that monl'. 
Andric, from his faid letter the 29th of h'lay and qth ot 
June I7;^7, appears to have been aftiamed of them. 


1^4 
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B 

Third Proposition. 

“ That lord Cartere^ in his laid two conyerfations, 

** fpccified) in your majeily’s lume, what j^oods fliould be 
“ deemed cotitraband.” 

i 

Answer. The faft makes this queftion totally imma¬ 
terial, Wcau'e no goods condemned as contraband, or 
which were alledgcd to be fo, are lb much as noV fug- 
gjsftcd to have been Prullian property in the laid lifts A. 
and B.j and therefore, whether as enemy’s property or 
contraband, they were either way rightly condemned j and, 
the bills of lading being falfe, the Ihips could not be en¬ 
titled to freight. 

c But' if the queftion was material, the verbal declara¬ 
tions of a minitter in converfation might Ihew what he 
thought contraband by the law of nations, but irever could 
be underftood be equivalent to a treaty derogating from 
that law. 

All the obfervations upon the other parts of thefe verbal 
cecfnration 5 “nold equally as to this. 

f ' • 

Fourth Proposition-. 

That the Britifli minifters have faid tint thefe quef- 
" tious were decided according to the laws of England.” 

Answer. They muft have been mifunderflood; for 
the li^ of England fays, that all captures at fca, as prize, 
in time of war, muft be judged of in a court of admiralty, 
accordhtg to the law of nations particular treaties, 
where there are any. 

There never exifted a‘cafe where a court, judging 
according to the laws of England only, ever took cogni¬ 
zance of prize. 

'1 HE property of prizes being given during the laft 
wap to the captors, your maje^y could not arbitrarily re- 

Icaf^ • 
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leafe ^ capture, but left all cafes to the dectficm of the 
proper courts, judging by the law of nations and treaties 
where there were any; and it never was imagined that 
the property of a foreign fubjecl, taken as prize on the 
high feas, .could be affe»Sled by laws peculiar to England, 

Fifth Proposition. 

“ T^^at your majefty could no more ereiSlIiribunals for 
“ trying thefe matters than the king of Pruffia,’* 

. Answer, Each crown has, no doubt, an equal right 
to ere<Sl admiralty courts for the,trial of prizes taken by* 
virtue of their refpc<EKve commiffions; but neither has 
right to try the pTizes tak^i by thp otiier, or to revcrfe 
the fentcnces given by the other’s tribunal. 7 'he only 
regular method of rcftifying their errors is, by appeal to 
the fupcrior court. • ^ 

1 'his is the clear law of natlorft; and by this method 
prizes have alwavs been determined in every other mario 
time country of Europe as well a% England. 

. • 

Sixth Proposition, 

7 ’hat the fca is free,” ^ 

Answer. They who maintain that propoiltion in its 
utmoft extent, do not diipujtc bait that when two powers 
are at war they may lyize the effect of each other upon 
the high feas, and on board the fliips of frieg^s; therefore 
that controverfy is not^nthpleaft applicable upon the pre- 
fent ocoafipn*. 

* This appears fiom Grotsus in the pafTages above citc<i, lih. 3. 
cap. I. 5. nu. 4. in luA notes ; and lib. 3. cap. 6. k&. 6. in bia 
potes. 


5?VENT« ' 
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Seventh Proposition, 

“ Great Britain iffucd rcprifals againft Spain,on ac- 
“ count of captures at fea.” 

Answer. Thsfe captures were not made in time of 
war with any power. 

They were not judged of by courts of admiralty, ac¬ 
cording to the law of nations and treaties, but by rules, 
which were thcmfelves complained of in revenue courts; 
the damages were al’terwards admitted, liquidated at a cer- - 
tain fum, and agreed to be paid by a convention, which 
was not performed ; therefore rcprifals ilTued, but they 
were general. No debts due he.c to Spaniards were 
»flopped i no Spanifli efi'ects here were feized; which leads 
to one obfervation more. 

'I’he king of PruiTia has engaged his royal word to pay 
the Silefia 6cbt to pr^i'atc men. 

It is negotiable, :i:id many parts may have been af- 
figned to the fubjccts of other powers. It vt'ill not be cafy 
to fincTafl inftjnee v.'hcVe a prince ha? thought iit to make 
reprifii:. upon a debt duqTrom himfelfto private men. There 
is acon^'dcricc riiat this will not be done. A private man lends 
money to a prfnce upon the f.iiih of an engagement of 
honour, bccaufe a prince cannot be compelled, like other 
men, in an adverfe way, by a court ofjuflicc. So ferupu- 
loufly did England b ranee and Spain adhere tiiis public 
faijth, that even durit'.g the war they fuffered no enquiry to 
be made whtilier any part of the public debts was due 10 
fubjects of the encmjf, though^it'is certain many Englifti 
had money m the French funds, and many French had 
money in ours. • 

This loan to the late emperor of Germany, Charles 
the Vllir, in January 1734-5, was not a "rate tranfaiflion, 
but a mere private contradt with the lenders, who advanced 
' their money upon the emperor's obliging himfelf, his heirs 

^nd 
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2nd ppfterity, to repay the principal, with intcreft, at the 
rate, in the manner, and at thb times in the contradl: men^ 
tioned, without any delay, demur, deduction or abatement 
whatfoever; and, left the words and inftruments made ufe 
of ftiould not be ftrong enough, he proinifes to fccure the ‘ 
performance of his contrail in and fuch other inftru¬ 
ments, method, manner, form, and words, as ftiould be 
inoft cffeiftual and valid to biiiJ the faid cmpc»or, his heirs, 
fucccffbrs and poftcrity, or as the lenders ftiould reafonably 
defirc. • « 

As a fpecific real iecurity, he mortgaged his revenues 
arifmg from tlic Duchies of Upper and Lower Silefia for 
pannent of principal and intereft; and the v/hole debt, 
principal and iuU'riffi, was to be dilcharged in the year 
1745. If the monoy could hot be paid out of the revenues 
of Silefia, the emperor, his heirs and pofttrity, ftill re¬ 
mained debtor?, and were bound to pay. 'I he evidbion 
or deftrudhion of thing mortgajjed, docs not extinguifa 
the debt or dlfcliai'ge the debtor. " 

I'hejikfojie the emprefs 4ue?!n, Vv J^Lnout the confjnt of 
‘he lenders, made it a condituni of her yielding "the 
Duchies of Silefia to hi-’ Prullian majelly, that he ftiould 
• Hand in the plac..' tif the late emperor in refpect of this 
debt. * 


The feventh of the preliminary articles between the 
OiUc.cn of Hungary and the ^ing of Pruftia, figned at 
Bre.'lau flic nth of June 1742, is in thefe words: Sa 
‘‘ vhijtj}c Ic roi di' I^rujp- Jc charr/ du feul foyement^de la 
fottimc hypothcqtii'i' jur la Sih^e^ aux mar^hands Anglois^ 
Ic contradl ^gr\^ d hondrvs le ’’fine de "Jaiwler 

“ 1734-5-” 

"1'his flipulation is confirnifed by the ninth article of the 
treaty between their faid majefties, figned at Berlin the 
28th of July 1-42. ^ 

Also reiiew'cd and confirmed by the fecond article of 
the treaty betw'cen their faid^majefties, figned at Drefden 
25th of December 1745. 
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f 

In confideration of the emprefs queen’s ccfHon, his 
Pruflian majefty has engaged to her that he will pay this 
money felon le contra^^ and confequcntly has bound him- 
felf to ftand in the place of the late emperor in reipedl of 
this money, to all intents and purpofes. 

The late emperor could not have feized this money 
as reprifals, or even in cafe of open war between the two 
nations, becdufe his faith was engaged to pay it without 
any delay, demur, deduction, or abatemefit, wliatfoevcr. 
If thefe words fhould not extend to all poiTible cafes, he 
hath plighted his honour to bind himfelf by any other form 
of words more cfFedlually to pay the money j and tliere- 
fore was liable at any time to be called upon to declare 
exprefsly that it ftiould not be feize^d «s reprifals, or in 
dife of warj which is verv commonly'exprefled when fo- 
vercign princes or ftates borrow money from foreigners. 
'Fherefore, fuppo/ing for a moment that his Pfiilfian ma-, 
jefty’s complaint was fAunded in jufticf’ and the law of 
nations, and that he had a right to make reprifals in ge- 
Ticsal, he could not, con/'ilient with his engagements to 
thp emprcls queen, feize this nioney as reprifals. Befidc, 
this whole debt, according to the contraft, ought to have 
been difeharged jn 1745. It fhould, in refpeff of the 
private creditors, in jultice and equity, be confidcred as 
if the contract had been performed j and the Pruilian 
, complaints do not begin ftill ^746, after the whole debt 
ought to have been paid. 

UvoN thi^principle of natural jullicej Frepch fhips 
and eftlfts wrongfully taken after Ae Spanifh war, and 
before the Frciich war, have, du'iing the heat of the war 
with France, and fmee, been reftored by fentence of your 
majefty’s courts to the French ownerr. No fuch fhips 
or e.*Fe( 9 :s ever were attempted to be confifeated as enemy’s 
prqncrty here during the war ; becaufe, had it not been 
for the wrong firft done, thefe effects would not have 
Hen in your majefty’s domiriotjf. So, had not the con- 

tra4 
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trafl: bein firft broke by non-payment of the whole loan 
in I745» money w^ould not have been in his PruOian 
majefty’s hands. ^ 

Your majefty’s guaranty of thcfe treaties is entire, and 
muft thettsfore depend upon the fame conditions upon 
which the ceffion was made by the eraprcfs queen. 

But this reafoning is, in fome meafure, fuperfluous; 
becaufc, if the jnakiug any reprifals upon this occafion be 
unjulBHable, which we apprehend we have (hewn, then 
it is not diiputed but that the non-payment df this money 
would be a breach of his PruiTian majefty’s engagements, 
and a renunciation, on his part, of thofc treaties. * 

All which is moft’ humbly fubmitted to your majefly’s 

roval wifdoin. * • 

* • 

Geo. Lee. 

G. Paul. 

D. JJ.YDER. 

• W.^Murray. 

^January ift, 1753* 

. • . 

Travjlathn of the Earl of CH'ESTERFiELD’r Letter to 
Monficur Mich ell. ^ 

SIR, JVhitehall^ fanuary 5, 1747-8. 

HAVING had the honour to receive the king’s orders ^ 
upon the fubje6I of tjjie memorial which you delivered to 
me on the 8th inftant, N. S. I would not delay infor*ning 
you that his majefty, in order Ito omit nothing whereby 
he may fhew his attenti Ai to the king youj matter, makes 
no difficulty in declaring, that his majefty has never had, 
or will have, any intention to give any interruption to the 
navigation of the Pruffian fubje£ls, as long as tliey (hall 
take care to carry on their commerce in a lawful maiq^er, 
and conformably^ to the ancient ufage as ettablittxs^ and 
acknawledged amongft neutsal powers. 

• His 
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His Pruffian majefty cannot be ignorant that Ihere afe 
treaties of commerce adtually fubfifting between Great 
Britain and certain neutral ftates, and that by means of 
the engagements formerly contracted on each fide by 
thefe treaties, every thing relating to the muniler of reci¬ 
procally carrying on their commerce has been finally fet¬ 
tled and regulated. 

At the lame time it docs not appeal that any fuch 
treaty exiilh at piefent, or ever did cxift, d>ctween hi' 
majefty and the king of Pruflia j ncVerlliclcfs that has never' 
^hindered the Prufiian fubjedts being lavourcd by England, 
v.'ith relpcdl to their navigation^ as. much as other neutral 
nations: and his majefty dues not'fuppofe that the king 
*your hiafler means to require diftindtions from his majefty, 
much lefs any preferences, in favour of his fubjedls in this 
point. 

‘ # 

His Prudian majefty' is loo well inijrirmed not to know 

that there arc in this government fixed and cflabliflicd 
laws whicii caiuu’t be ^departed from; and that in cafe 
aiiV Englifti fhips of w^r ftiould commit the Icaft injufticc 
to the trading fubjecls of tlie king your mafter, here is a 
tribunal, t'/z. the high court of admiralty, where they 
have a right to apply and make tlieir complaints; and 
they may be previoully aflured, that in fuch cafe impartial 
juftice will be adminiftered to. them; the juridical pro¬ 
ceedings of the fald court being,,and having ever been 
unbnpeacht^and irreproachable, as appears by numerous 
examples of neutral veflels illegal]]^ taken having been rc- 
ftored with cpfts and damages ft) the proprietors.* 

This is the anfwcr the king has ordered me to give 
upon the contents of your faid memorial; aiul his ma¬ 
jefty cannot but flatter hirnfelf that, in confequence hereof. 
tl}e king your mafter’s defire will be fully anfwered, with 
rel^on to the point in queftion; and pf which his ma¬ 
jefty is the more aflured, 'JJ* he is perfuaded that the king 
. ’ of 
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of Pru^a would hot require any thing but what is 
equitable. 

I am. 

With much confideration, 

SIR, 

Your moll obedient. 

And moll humbit fervant, 

CHESTERFIELD. 


JranJJutlon of Mr. PE’rtR TTrapaud’j Declaration of his, 
having made Satisfadfion to the Prussians for the 

Damage receivedI’y the Shij) St. JoJin, No. i6, in Lift A. 

• 

IN the expofition which his Pruflian majelly has pub- 
lilhcd of fujeh ftiips of his fubjedts as were taken by the 
^^Ingiilh in the lall war, I^ave ^bferved ih the lift A, 
No, 16, that tlic'fi.ip St. John, John Grofle captain, is 
therein mentioned as havin.g reccAecl fome damages to the 
prejudice of the Pruflian owners. As the fadl is kno^ii 
to me, as 1 was the foie ov/ncr of her cargo, I do hereby, 

• as fuch, teftify the truth, for the fatisfaolion of all w'hom 
it may concern; and I cannot conceive •how the Pruflian 
fubjedls dare demand an indemnification, which they have 
already more tlian received, as I am going to convince 
them. • • * • 

In the month of November 1747, I ordered the laid 
^ (hip to be freighted at ilourdcjiux, and loaded at L*{bon 
with 158^ tons of ’^itewine. On the ift of December 
following that (hip put out tofea. On tlie iith of the 
faid month (he got as far asjihe Dowis, where (lie was 
met by an Englifh privateer, called the Prince of Orange, 
who fent fix of his men on board the Pruflian Ihip, and 
had tile Pruflian nfflot brought on board him, with the^ip 
papers and dociments, in order to their being ex 5 i|iined. 
On the 12th of the faid month, as (he lay at an anchor, a 

great 
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( > 
great ftonn arofe from the W. S. W. iK^ich 6hVi^6d the 

Pruffian captain, with the confent of his crew and of the, p.x 
Englifhmen who were then on board his fhip, to cut his 
cable in order to drive off to fea. T.'he fliip got afterwaros 
into Browerlhaven Inlet in Holland, on the 15th of the 
laid month of December, without any other damage thrn 
the lofs of jiart of her cable and of an anchor, and arrived 
at Rotterdam the 21ft of the faid month. All this is 
proved by the declaration of both the captain and his crew, 
made on die 4th of January 1748, before Jacob Bremer, 
notary public in Rotterdam, and afterwards fworn to on 
ihc 6th of the faid month before the commiffioners of the 
chamber of maritime affairs. 

After the fhlp was unloaded, the taptain gave in to 
ihe his account for grofs average, confTfting of the follow¬ 
ing articles; 

1. For the lofs of his cable and anchor. 

2. For the maintaining, during eight days, the fix 
men who had been put .on board his fhip by the Englifh 
privateer. 

-3. For a pafTport I‘procured for him from the Pruf¬ 
fian envoy at the Hague, which coft 3 or 4 florins. 

I PAID him for my fliarc in that grofs average 704 flo¬ 
rins, Holland currency, over and above 105 florins which 
I gave captain Grofl'e as a piefent, and 10 florins 10 di¬ 
vers I gave as a prefent iht crew of his fhio: beflde 
all this, it cuft me 20 florins, or thaeabouts, in England, 
whidi mefl’r^ SimonJ (brothers) had difburfed by my 
order for the Pruffian pilot who remained on board the 
privateer after die dorm had paited them. 

Those who underdand the navigation and fitting out 
of fhips mud allow, that the Pruffian owners will find 
thcmfelves more than reiniturfed for all tlieir pretenfions 
by4means of tlic 839 florins 10 divers, Holland cur- 
rcncyC which I have paid them i and they cannot, 
with any foundation, make sny other demRnds* • 






II IflMOitAly.COUmNIllO KtVTtAl tlllH. 

It I have alledged abovey cm be vmfied by au- 
'vouchers (except the .prefents or gratuities to the 
iin and his crew, amounting to 115 florins 10 ftivers, 
which I took no receipt). In witnefi whereof 1 have 
led this prefent declaration. Rotterdam, January 30, 

r53- 

PETER TRAPAUD, jun. 


tXST OF ALL THE PRltsSI^ SHJLPS TAKEN BY BRITISH 
ARMAMENTS AT ’SEAlfDURINO THE LAST WAR, AS 
WELL THOSE DeVAIMED FOR f XAMXNATION ONLY, 
AS THOSE JUDICIALLY PROCEEDED UPON, TOCETHEk 
WITH THE judgments GIVEN IN THE ADMIRALTY 
^ COURTS &r GREAT BRi'PAJN THEREUPON, TALLYING 
WITH HIS PRUSSIAN MAJkST r*$ LIST MARKED A. 


Ships^ which (if taken) were revered iy the copters^ vpan 
examinathnf without either party applying to a eouri 
jufttce. 

La Frcderiquc Amide, Capitaine Sprenger.—La 
Catharine Chriftine, Capit. Frederick Berend.—Le 
St. Jean*, Capit. Jean Grofle.—Le Jeune Tobi^ 
Capit. Ptful Otto» * 

Vol.L • M Shipt 

S * * 

On the jd of F(A>niiry, the duke tS Newetftte recdved a lecisr from 

mr. Woltent his nisjefty's il|cat at Rotterflam, encioOnf die fSBdewiag 
detUraiion t 

“ DANS I'EapeStiofi que fa mai^d Pruffienne a donrde au pabUe 
* des vahTcaux de fts (iijett ptU pet ks Anftoisdans la demtere Ooerre, 
*' j'ai remarqi 4 danaii^iAe A. No. t 6. quete naeire le Sr. JeaftiCRpicaiM 
** J&in Grofle, / eft n<^ comme ayant lecu qvelques domina(!m,aa fBeiu* 
*' dice dkt prepriei|f Ci Pnifliem. Comma le fait m'eil eoMA\ ayam 
** 4i4 dttti pTopnitaire de (a carsedeny )e veuX ca etttt qpaliid reiAre 



HV^S, Qt Nl^WClASTXlfs AKSWSB, ’1^ Tiil 

Ships andgosds re/hrtd^wi^aU c^s atiddama^is the 

thi*apture, 

i 

L*Aknf Elizabeth, Capit, Daniel Schultz, cofts 
damages, 280il. 12s. id. 1 

Sb^^s 

*< MRinigaa^e a la veri»4, pour fervir oh It appartlendra. D’ailleurs, ^ 
** ne puis com^inrHre comment les fujets Prufltens ofenc demander un 
** dedbmmagement qu ils ont deja plus que recu, coi ime je v^s les en 
** coneaincre. 

, ** Dans le mois de Novcmbre 1747, /• fis frttter a Bordeaux, et 
** charger a Libournt, le Jit navire avec 158^ tonneaux de vin blanc. 
.** Le ler. de Dtc. fuivart, ce navireen mer. Le it. da dit mws. 11 
** fe trouva a la hauteur des Dunes ; ix .1 fat rencontr^ par le corfiire 
** Anglots, nomii e Le Pnnce d’Orange, qui enirrpa a bord dv navire 
** PruBTenne fix homnrcs*de fon equipage, et fit venir a fonbordle 
** pUote Pi uflicn avec les pa] >ers de mer, pour en faire I’examen. Le 12. 
*( du dit mots, dtant a 1 ancre fous les f mglc , il s’tleva one funeufe 
** templte de U part da W. S. V, „qui obli«;ea le capitaine PruAten, d. 
*' conitntement de ion equipge, et des fix Anploii pour lors dans fon 
** bord, de couper le cable pour g gner li mer. Ce navire entra enfuite 
** dans le pifTigu de BroweiihLvc. cn Uollande, le 156. du dit mou de 
«*'iJecembre, fi"S avoir eu d'adtre dommage que la pertc d’une partie de 
« fon ooble, et d*une ancre,* et srriva enfuite a Rotterdam le sie. dn 
** fufdit mois. Tout ceci ell cooAate par la declaration du capitaine ec 
•* de fon equipage, pafite, Ic 4 Janvier 1748, pardevant Jacob Bremer, 
nocaire public dani Rotteidam ; enfuite fermentl^, le fie. du dit moiSp 
M pardevant let comm Aaires de la chambre de la marine. 

** Afirts que le navire fot dechargfi, le capitaine me fit fonrnir folk 
I * compte d'Avaric grolTe, dans J^ucl M portoit les arucles ftuvan^ s 


" ** s. Pour la perte de fon cabket de fon ancre. 

** 2. Pour l^'flourntme de 8,jours a 6 hommes qui avoient file mis a 
** par lecorfaire Anglois furfon bord. ^ • 

** g. Pour an pqfTeport qoojelui fis dohner a la Haye par Tenvoyfi de 
** Prufle, qui couta 334 florins. 

r 

* Je Ini payai, pour ma portion, dans cette Avarie groflb, 704 florins^ 
argent courant d'HoUande, en outre 105 florins dont je fis prefent an 
** e^itaine Grofle, et lofl. soft, aufli de prq^rt aux matelots qui 
** cdmpcfoient fon equipage. Outre tout cecI, il n^en a coutfi aoflorine 
** ,eb Environ, en^ Angkterre, pour autant que mel&i, Stinond^ freres, 

** avdeot 

t 
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Sh'tpijfioredtoith’fnighty atcsrdRng to the htUs tf ladings 
’/tteh goods Duhid) wert found to he the property of the 
^emyy and condemned as prize. 

L^Aigle d*Or, Capit. Onne Arends*— La Dorotiiee 
^phie, Capit Piete, Kettelhuth.--nrLes Deux Frere:^ 
ipit Aug> Auguftitius. 

)hips and goods rejlored^ hut without eojis^frotd circtmflancee 
* arijing from the cafe, 

Le Petit David, Cap. Michael BugdahL 

Ships and cargoes reflor^pafifigcofis.—In thefe cafeSyit either 
appeared^ that the fhifhm not the ufual evidence ofproperty^ 
according to theKuJiom of the fea j pr from the /hip-papers^ 
or examination of the crew^ there appeared juft reaftsn 
prefume the cargo td^elong to the enemy^ and the neuter 
M*, claimant * declined provir.g- his property ^ ftriSi leged 
evidence^ and oitained rejlltutiod on the faith of his own 
aftidaviti andf in thcfe cafcs^ courts of" admiralty have 

always made the like decrees. * • • 

• 

La Dame JuUene, Capit. Mattin Preft.—Le Frederick 
«II. Roy de PruHe^ Capit. Chretien Schultz.—Le Vaifieatt 

avoient debouriil par tnoti ordre pour 1 « pilote PAiflten qui etoit refti 2 
*< bord du corCaire, loifque la tempete Ics fepara. 

** Ceux qui fe connaifTent en navigation et en ai ffliSitnent de navirS^ fie 
*' pourron( dirconvenir, que len •pro|ftietaires PiufTirns fe trooventi nt • 
** moyen de Sjqfl. toft, qpurahs d’Holiande, qne je lenr ai payds, ploa 
^ que rembourf^s de toutes leurs pretenftons ; ec a'lls peuvcqfi avee 
quelque fondement, on dbinander d'aatres. * 

•• Toot cc que j’av^nce ci-deiTu^ peu| fe verifier par dec pteces 
authentiquea (2 la referve des prefents ou gratiflcaflioilSy ad eapitaineoB 
'* a Ton equipage, montant a 115fi. loft. donr je n'ai pas retirfi de quit*' 

** tance) j en vertu dequoi j ai figne l/prefcnte declar iCion. Rotterdan% 

** ce 30 Janvier 1753. 

. ri’'RRE TRAPAUD, ts jiVHiu 

Tnt above detlar^’ioti was figned m my pi f^ence, nnd the anginal 
vouchers quoted in vhe fame have been piodu £d to me. Wit^ft 
hand sifid feal.-—MRotterdam, Januilry.the 30th, i-tv 
• R. WOLTERS. (U 1 ) 

att 
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' r 

au bon Verk. Capit. Michel Jurianfen.— La Daaj^^j 
Capit. Martin Sperwien.--Les Deu* Freres, Capt& - 
Halien. 


Cargody er part cf thenty Condtmned as contraband: and ai 
mw alUdgedy in lijl A. or B. to have been PruJJian pro\ 
pertyy and therefore were certainly prize of war* 


Les Jumeaux, Capit. iCruth.—Le Soleil^D'Or, Capit, 
Jacob RiJJcr.—Le Frederick II. Roy de Prufle, Capit. 
Chretien Schultz.—Lc Jeune A^dre, Capit. Henri 
Barckhorn, ^ 

' • X, 

Appeal from the Admiralty Decrees, 




*L£ Petit David, Cap. Micheal Bugd^l. 

/ 


LIST OF ALl THE NEUTRAL SHIPS TAKEN BY Biil- 
TISH SHIPS DURING THE LAST WAR, IN WHOSE 
CARGOES THE SUBJE^CTS OF PRUSSIA CLAIM TO 
fi/iWE BEEN INTERES'^ED ; TOGETHER WITH THE 
JUDGMENTS GIVEN BY HIS BRITANNICK MAJESTY’S 
COURTS OF ADMIRALTY THEREUPON, TALLYING 
WITH HIS PRUCSIAN majesty’s LIST MARKED B. 


La Cecile, from Cette to Altena, flyp and cargo re* 

ftored. t ■ ■ 

• • 

Le Nahringf from Rochelle to Boi^*‘deaux, ditto. 
LEiDemoifelle Jeane,from Hambourg to Cadiz, ditto, 

Le Carlfliavener WeifFtjtrora Hambourg to Cadiz, ditbo/^ 
L’Anne Elizabeth, Irom Hambourg to Cadiz, Ihip re^ 
Rored, and cargo partreftored. 

' Le Guftave Prince Royal, from Hambourg to Cadiz, 
ditto. 

Lji Jeune Benjamin, from Hambourg^^t Cadiz, ditto. 
LEjPrince Frederick, from HambourgUo Bilboa and 
Bayonne, fhip and cargo reftoied. • 



memorial^ COKCEENII7G KEt?j^EAL SHIPS. 

JoTeph, from Hambourg to Cadii^ ditto. 
miON, from Bourdeaux to Hambourg, ihip reftored, 
cargo part reftored. 

Le Neptune, from Nants to Hambourg, /hip and cargo 
^ftored.* • 

Le St. Paul ♦, from Nants to Hambourg, ditto. 

La Couronnc, frym Nants to Hambourg^ ditto. 

La Demoifelle Catherine, from Rochelle to Altena, ihip 
reftored, and cargo part reftored. 

La Concorde, from Rochelle to Hambourg, ditta 
La Feaune, from Q^rante to Hambourg, ditto. 
L’Amitie, from Rocl^'^le totiambojrg, ditto. 

Le Jeune PrincQ Chretien, from Marfeilles to Hanv 
bourg, ditto. • • . ^ 

La Dcm. Marguc^^ite, from Bourdeaux to Hambourg, 
ditto. * 

■» JjE Roxier, from BourdeaUx to Hambourg, ditto. 

La Marie Sophie, from Rochelle to Hambourg, ditto. 
L’Anne Sophie, from Bourdeaux to Koningfberg. 

Le Hop de Danzig, from BAirdeaux to Dantzick,^ffip 
reftored, and cargo part reftored.* • 

Le Jeune Je^e, de Peter/bourg, from Bourdeaux to 
Hambourg, ditto. » 

Le Gregor et de Breme, from Bourdeaux to Hambourg, 
ditto. ^ 

La Jfune Catherine, fronif Bourdeaux to Hambourg, i 
ditto. • 

^ Les Six Soeurs, de Lubeck, from Bourdeaux to Labeck, 

>M%tO. * 

La Ste. Anne,*de*Hambourg* from^ Bourdeaux to 
Hambourg, ditto. 

Ll Jeune Eldcrt, de Hambourg, from Roan to Ham¬ 
bourg, ditto. 

f’-' ■ . 

* On the > >i January, affidavits were exhibited In the' court of 
admiralty, and fent&ncs prayed on |he part of the Pruflian clairoant, And 
Jhe goods were decreed to be reftored. 
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I ^ 

Lb Juite H^Vb dc ^Brntoui*, from Bourd%;d th? 

' Hambourg} dittp. 

L*Elizabeth, from Hsunbourgto Bourdcamc,di( 

La DemcifeUe Cluro, from Hambourg to Ros | 

ditto. , 

L’Adoi^ph Fro^eriCp from Marfeilles to Hambot 
ditto. 




No. VI. 

THE FIRST bming iy kturt 

granted to one Michell the office of making out Writs 
re^^uperfedeas in the Common Pleas^ the Prothonotary^ 
Bwwnlou^ brought an JJJife in the Kin^s Bench in 13. Ja, 
fQ Mry the right to that ^ce with the Patentee^ claiming the 
^3ointment as a member and part of his office of Pro- 
thonotary. Upon this^there ijfued a TVrit dtre£fed to the 
Juftices, conunanding them not to proceed in the 
Inconfulto. • The legali^ of this Wnt was contejied by the 
* Plaintiff in the ^fffe i this point was argued by Harris, 
Hutton, and Richardfon, fevjeantj/^ for the Plaintiff and* 
Chxhorne^ ferjeanty a^^lilverton, folicitor generaf for the 
Crovjn. It appeaA^that SirfPt2iSMc\% Bacon, the attorney 
general^ was to have'an^ed on a further day for the Crozun* 
but the matter icas in th • mean time compromifed ; Michell 
jworn inio his office ; andi’l c Kingj as we are t^lu, granted a 
privy leal, by whichJie rclinquiftied afl claim to grant in future 
any of the other members of the offic^es in the Common Pleas, 
The following Argument is negv given as the one com— 
pofed by Sir Francis Bacon, hut which^ for the above reel- 
fon^ was never deliveredf It mtijl he confeffed this piece 
%as externally no other evidence of being the produ£fion of 
that dijiinguijhed perfonage^ than that it ts aferibed to him 
in the manufeript from whene^ it is now^ for the firjl time^ 
printed \ but that it bears in\rnal evidence of coming from his 
pen, it is prefumed th^ reader can have no doubt on the 
'^perhfal of it, • 

claim to appoint to this iffice had been made by the 
Crown in the preceding refgn ; for wi find /« the 29. £liz. 
the Prothonotary brought an jiffife againjl the Patentee ; and 
that upon a Writ De Regina Inconfultd being tendered and 
argued, as on the prefdnt occafton, it was held by the Juftices 
of the Common J'l'eas, that the patent was void', for^h'e 
making out Writs of Superfedeas was part of the profit 0 ^the 
Prothqptoiai'y*s office, of which Jse could not be diffeifed by the 
King*s patent, Moore, 842, 3. Bulftrode, 82. I. Roll. 188, 
•206. 288. 
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rhe writ of 
rtw frotidatdt 
iiumjuitu 


ARGUMENT f Sir FRANCIS BACON, 
Attorney General, in the King’s Bench, 

Case “ de R£G£ INCONSULTO, eetw^n 
« BROWNLOWandMICHELL.” • 1 


T his Qife hath been well hantfed on the .iSie, 
if that may be faid to be handled which, in the 
chief points, is fcarccly touched; neither do I impute 
that to mr. Croke, that argued ; drho I know is learned, * 
and hadi taken a great deal of paiitA; but ex nihile nihil ft^ 
*die &ult was in the ftuflP, not workman: yet this I 

mull fay, that it is a ftrange form uf prqof to put a number 
/)f cafes where this writ hath been obeyed, which is dire£Uy 
againft you; and then to feign Uf yourfilf what was the 
rcafon why it was obeyed, an^ to go on and imagine tlut^,. 
if it had beeli thus and^hus it would not have been obby^. 
Sir, the ftory is good; but your poetry why it was done, 
and what (hould ^ve been done if the cafe had differed, 
Therein you do but pleafe yourfelf; it will never move the 
court at all. 

Now I (hall anfwer you fo fully, as* neither reafon not' 
authority, which you have made and alledged, Ihall pafs. 
But firft I will confirm the t.uth of that I hold, and inci- 
dently in the proper place,con^ite and encounter every ob> 
jedlion that hath been or can be made; for, reSium ejl judex 
Jui et obltqui. 

My lordr, this writ de Mon procedendo nd ajjifam^ rege^Jjo" 
confulto^ is in its natute a m::rc ilont of the king’s, inherit 
tance, and as a hedge about his vineyard ; and therefore it 
is good to take the oracle* of the wife man againft altera¬ 
tions (qui volvit lapidem revertet fuper eum ; ei qui tollit fepetn 
eum msrdehltjerpcns ); he that removA || ftone, it will turn 
upt^nhim andcrulh him ; and he that takes away an hedge, 
It-rpent bred in that hedgg (hall bite him. But I little 

douht 
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the help of this court, that this ftone ibaQ re- 
Tn ttie ancient term and bound, and that liie hedge 
^ fence ihall continue in full repair. 

But as the court (aid at die firft truly, that this writ 

( inot new,foI &y again duitthe diiallpwance of this «.rit 
ould be new} for 1 will maintain diis univerfil negative, 
St fince the law wm law, this writ was nev^ diCdlowed, 
but in the excepted tale of an ad of parliament; Ever¬ 
more it hadi clofed, not the judges mouths, but that fome- 
, times they Live fpoicen in it, but ever their hands, that they 
never proceeded nil thig hadleave; therefore if that (hould 
be done which was never done^ it mull be either in 

The King's Coiufiel, die Court, or, die Matter idclf. 

• * • * 
For ^ing*s dthf/flt we are the king's poor fervant^ 

but yet we (hall be able (b to carry the king's bufiiie^ as 
*'^iMhall not die in our hands. * • 

For the courts it is our (trengtb; they are fwom to the 
king's rights and regalides, and if (hould £ul di^ 
(ex offiao) ought to fupply *, much more will they aid us, 
we failing not. The judges of,the hnd as they are ifie 
•principal mftrumonts of obedience towards the king in 
otOwTS, fo have they ever been principal e»a npies of obedi¬ 
ence to the king in themlelws. The twelve judges may 
be compared to the twei^ lions fupporting Solomon’s 
throne; m that kind is their (foutnefs to be (hewn, as it 
^ been now of late in a great bufmefs to their great 

•A Iwiibur, and therefore in the epurt I am furs the let will 
nS^be. • 


It refts then only that it muft be in ihe matter; and 
dus now (hall be my labour t!t> make plain, that in the 
matter it caimot bewherein, my lord and the icft, if I 
have thought no p-ans too much, 1 bcfccch,_><ia think no 
time too long. * 


• \ 
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f , ' 

7'he pFoofs that I will deduce fhall be from fou.^jLufes 
of this writ, for they of all other places of argumen^ae 
the ftroiigcll, like to a fortification from an higher gi'oiit^ 
for all othei places, aS effe£lis^ ah adjvnSth^ a kfi 
.they are but from ^ats and even grounds ; but the argi|- 
ment from the caufes arc a pranatioribus^ as from p 
chiefeft commanding ground. } 

1 wil l, therefore open unto you, .firft, the end of this 
writ, the elficient of k, the matter of it, and the farm of 
it; ajid out of all thefe 1 will prove moft clearly the prefent 
cafe. Which parts before I deduce? I will give you at 
ihe firft entrance a form or abftiacf of them all four, that, 
forcthinking what you fhall hear, iij^‘ proof may ftrike 
upon ypur minds as prepared., 

The end of this matter is no qdier than the jufteft 
thing in the world, to prevent and provide that the king’s 
rights be no^ queftioiicd or prejudged in fuiis bctvw*etr' 
ccMnmon perfons, the king not being made part)', but that 
the impleading and difcujiing of the fame be in tlic proper 

-ft* it, court, or coune. 

* 

'The efticiant of this writ is that fame primogenhapars 
legis which we cg.^I tlie king’s prerogative; and, namely, 
that branch of it which is the king’s prerogative in fuits; 
for the common Lw of England (which is an old fervant of 
the crown) as it entertaineth .ds majefty well and nobly 
wliCi^foever it ineetath himii int^iC very region and element 
of law, which is his judicial courts an 1 fuits, it welcometh 
him ivith a number of worthy prerogatives agreeable to 
nionarchy, and yet agreeable to jiifiicc. - 

'I'HE matter ,of ii'«is writ is ahva'Jrs idfsand damage to t!ie 
king, or pofllbilily of lofs and damage ; wherein tnc law is 
provident, that it doth not fo look to the prefent lofs of the 
king, as it fcrgettctii future; nor fo loi'*k to direift lofs, as it 
forg^’tteth lolVes collateral^ or by confequcncc ; but is (as I 

faid at firft), by means of this writ, as a firm and pcrfaift 

0 0 

hedge or wall round aboi.t every fide of the king’s 

inheritances 
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critics and rights; and therefore 1 fay, as I have 
id, that Hampton-court, of Windfor-caftie, is not fo 
valyPble to the king as this writ. 

HE writ hath two parts, the certificate or recital of the 
’s title called in queftion, and the prgcept or mandative 
i both which I will maintain to be fufiicienl:, and 
.. ^ranted bylaw: but Ais part, concerning the^form of the 
ivrit, induceth ^uefticfi of matter precedent and matter 
fihfequent. The matter precedent is the king's title; the 
matter fubfequent is the Eourt’s obedience; of bodi which alfo 
it is necelTary to fpeak; ejpon which parts, when you have 
heard me, 1 hope to leave the coutt without all (cruple, and* 
fully fortified, not only in the matter, but in myfelf, that I 
fpeak not oificioufly in th s ^afe, or«as a man that lyould 
make any thing goodj'liut with fcience and confcience, and 
according to that I read and find. 

the firft part therefore,’which is the fi.9al caufe for jft. Theenl. 
which this writ by iaw is devifed aj^ ordained, 1 will fet 
forth unto you four things: • 

First, I will clear an error, br remove a miftnking, 
for that I will {hew you that this ,writx^is not a delay of 
jiiflice, as it hath been conceived, but a difcdlion of ^uftice, 
turning ofjufiice into the right way. • 

Second, Then I will lay/lown my ground, which is 
found and infallible, that tH king's title (hall never be 
difcuflld iif a plea between common perfons, the king not 
^r^-i^party. * ^ 

Thirdly, I will (hew you in .what court, aid in what 


manner, the king is tohe giadc party.• 

Lastly, I will make it plain, that in thft prefent cal^ 
in the aifife between Brownlow and Michell, a right of the 
king, both in profit and.ppwer, and tiiat valuable, and that of 
a very high riature, is lo come in queftion to be difeufled j fp 
then, the full of this argument will be, wherefoever ffie 

kind’s right is to be queftioned, in a plea between party and. 

* * 
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/ . ' 
party, there, after the writ of rege inconfulto purtWed, tl» 

court ought not to proceed. 

But in this aflife between Brownlow and Mich^the 
king’s right falls out to be queftioned j ergOy in this 
the court ought ijot to proceed. • ( 

This is a courfc plain and perlpicuous, my lord ; it is a 
wife faying, fapiem incipit a fir^e ; fo the miftaRing 
(whether voluntary or ignorant, l&ut grofs and idle I am 
fure) of the end and ufe of this writ hath bred a great 
buzz, and a kind of amazement, sus if this were a work of 
abfolute power, or a llrain of the prerogative, or a checking 
or fhocking of juftic«, or an infinite delay; as if mr. 
Brownlow muft not fit down and ^xpeft the good hour, 
and bad no means to*help himfelf; or as if all caufes might 
thus be charmed ailcep, and the wheel of julHce arrefted at 
pleafure; or that the ftatute of 2. E. 3. c. that jujiice 
Jhould not Jfay for great fai nor little feal^ fhould 
violence j and fuch other popular and idle blaft?. 

Now all this miff is/pon fcattcred, when the ftate of tlic 
■ (jusftion isknowfi, and-.ruly expounded, which is no more 
but this. Whether tb/i-i;-iug’s right to create and conftitute a 
proper office fo/, che making of fuplrfedeas quia improvidr, 
and appointing^ rcafonable fee to the fame, and the king's 
property and royalty in the gift of the laid office in 
perpetuity, (hall be tried bet^;en Brownlow and Michell in 
the king’s bench, or between Brownlow and ,the king in 
chancery ? u 

So here^ is all this great matter, mutatlo fori et partis^ 
and therefore this writ is no dilatory^ or ftay of fiiit, btTT the 
removiiig of «a fiiit, whereby juftice moves on ftill in a 
ftraight line ; it giveth ^hc party a better fuit in difabling 
the prekiit fuit. 

That this is fb, you fliall fin^ it notably proved in 
Arden and Darcf% cafe, 38. Eliz. rot. 1128. which 
^w^s ih;; lateft cafe of this writ. There, when thecounfel 
of Arden alledgedtiiat thisVrit was a delay of jufKcc, and 

tliat 
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j) »at it •ms againft the ftatute of 2. £. 3. that^the judge 
%yiu|dff(ot ftay for great feal not petty feal, and chanted 
upoiwthis ground; my lord Anderlon, and the reft of the' 
codp* ftopped that allegation, and faid, juft as I fay now, 
tha1|to obey this writ is not to delay juftice to the fubjc£1^, 
butlo do juftice to the king, and to draw juftice to the right 
waf i even as, fhould I ftay and ftop the water of the 
Thames or of a river fr going into a by-let o!" creek, to 
make it run the better in the right channel, this were no 
ftopping thefkeam,but guiding it j and I tell you plainly it 
*s little better than a ^y-let or crooked creek, to try 
whether the king hath pdvver to eredl: this oiHce, in an • 
affife between Brownlow'-and Michell. 

So then'let it be undcrftooJ, that t|jis writ is not to gain '* 

the king a little timeV) provide howto make his defence, *krng*dm^"bot 

and fo to go on in this court, but plainly an alteration of 

” * ' . courfe* 

•^hejuit and of the court. As mr. Solicitor faid prettily, the 
kinglaithnow to th(; plaintiff, in me Anvertite ferrum^ nihil 
ijlcy nec aufus^ nec potuit j mr. Michell is now no more 
youradverfary,but you muft plead,with tlieking. Marry, — 

I differ from mr. Solicitor in that, other point, that he* 
thought the writ had been naught. If it 'iW not the claule 
^nec aliud habueritis in mandatis ; for indeed 1 chufe that 
form asLhe faireft and moft corrected i but I can fliew many 
precedents without it; for it is ;.Ver underftood, though it be 
not expreffed : for if the fuit ko fr 41 out againft the king in 
the chancery, then indeed you (hall have aliud mandatmn^ that 
I'n a ffMfedendo ; but if it fall out for the king in the chancflry, 
ti!bi^our donee is like the donee of the feripture, donee 
fohit ultimum dodrantemt tlftt is, never* for ycju fhall never 
have aliud mandatum^ but you ftiaU have iteratum mandatum 
of a /••ferfedeas omnino. But all ^is grows upon the lame 
error, that men fpeak ?i if this writ were a mere dilatory ; 
for then indeed mr. Solicitor fays well, delays may not 4 e 
infinite; but this js no dilatory but a direftory, I fay, a, 
tliredfioji and rcdu< 5 tion of jufticcTrom obliquity and circuity 
* into 
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into a direct path; that is, to try the Icing’s lighten a 
with the king. So much for the difcharge of the 
conceit of this writ, 

Now I come to the fccontl point of my firft part, whic^s, 
that where the king’s right is queftioncd, he mull be n?'ide 
party : for this, res ipfn loquitur* vel potius clamatf the 
lhall not be furprifeJ, nor ftrickcn uucm his back, nor m^de 
accejforium 'quiiLlam to the fuit of aiiJther. If mr. Michell 


pretend to have right to the pofleiiion of the oi&ce of the 
fuperfedcas and fee for the prefent by the king’s grant, and 
the king pretends to the gift of it a^terwards^ me king Ihall 
. not depend upon mr. Michell'sfuit, but mr. Michell upon 
the king’s fultj and although mr. Michell’s right b« 
prefent, and the king’s to come, yet pofterionty in the 
' king’s cafe is always preferred. /The rule ever holds 
between the king and the fubjeft, that which is laft iball 
be firft, and that is firft.lhall be laft : for the bgjDks,'' 
they do fa receive fiiis ina-viin, andi lay it for a law 
fundamental, and ground infallible, as 1 will not authorife 
^ principles. The 6eft bojuks are 39. £. 3. fol. 12. 31. E. 3. 
faire aide de roy^ ^4-^9* 7* 

books have xt^dijphs t<er^yj,and in (enmnis terminantibusy 
that the king’s right lhall not be tried, except he be made 
party; and the judges make a wonder of it, when they arc 
prelTed, What would you \^ve us do by the king*s right 
without making him party ? J ut the cafes that are not fo 
vulgar, and yet do excellently expiefs this learning, thofe 
I tljhik worthy the putting. "" 

As, firft, 12. Jijfife^ 'pL 49, the tenant in a prf^^e 
conveyed the land to 'the king lu&igifig the writ, and there¬ 
upon prayed aid of the kin"; and the court granted it \ and 
two fcvcral judgments (faith Croke) were vouched for it. 
This is fomewhat a ft range cafe, ai\l the hardeft cafe that 
caji be devifed or put, of making the king party. 

For, firft, the relation of the writ avoids all mean 
'conveyances, by maxim (ay. , 


^a) Quaere the nmitn here alluded toi. ■ ** 

Again, 
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, the a£): of the tenant ought to prejudice the 




nev( 


lant, as touching the tenancy, by maxim (b) ^ and yet^ ^*re the 
rthelefs, this other maxim which we have nowin hand, alluded to. 


? the king's right jhall net be tried^ except he be made party^ 
is^ronger than the other two, and in law mates them: but 
Bi^ke, nice a grave judge, in abridging'the cafe faith, that 
king is not in juilicc tied to give him aid, except he 
pleafe j which 1 conce [ve to be in regard of thc»mifchief of 
maintenance. » ' 

The othw cafe is an excellent cafe, and gives light by 
’contraries; and that is*thecafe of 15. H, y. fo. 10. where 
the king granted a wardl'Llp to y. S. and tliere was a traverfe , 
put into the office, by one tliat pretended right; and a 
feire facias went out againft the patentee, that had the grant 
of the wardfhip of the land, who came in and pleaded his^ 
eflateby letters patents, and prayed in aid of the king. Saith 
the court, “• Clearly you fhall .have no aid, you are at no 
“ mifchief, for the jting is party already, and you may con- 
“ /w/f with him." So you fee plainly, that whertrthe original 
ftnt is in the chancery, whereby t|^e kinj^ is party already- 
there the law hath its effedt without circuity; and therb^ 
forcyd contrariis, where he is not Jrign'.-'Ily party, he muft 
be made party. 

Now for the rcafon of this, that the kin^ muft be made 
party in a number of cafes, wh;»lc a i'ubjccl, if lie were in the 
like cafe, fliould nut have aic^ muft abide the event of 
the firft fuit; it is, no doubt, partly in point of honour, 
‘becavfe the law accounts the king’s title, ■where it is 
c^.4[jQecled with the right of the fuhjcbl, to be the principal, 
like as in mines gold dmws the cdpper, ^which is the 
fubjedt, though it be in Icfs quantity ; and partly and 
chiefly for the Ovation of die Icing's rights; for the long 
kath a number of pr’.vilcges and prerogatives in his fuits 
which the fub^eiS hath not. Thus his counfel lliall Jbe 
called to it, who arc converiiint and exercifed in the learning 
^ his pjcrogative,*wherein corraion pleaders, be they neVy 


to 
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ib good, are to feek; and in the pleadings and proceedings 

themfclves of the king’s fuits, what a garland of prerdgu^^ 

doth the law put upon them. y 

Again, the king ihall be informed of all his adverfa^’s 
titles i the king’s pka cannot be double, he may mak/» as 
many titles as he will: the king’s demurrer is not perempj^o- 
ry S he may waive it and join ilTue, a^id go back from law^to 
fiuSl, with infinite others. Will yo^i ftrip the king of all 
thefe, and make them as ordained m vain, by queftioning 
his right in a fait between common perfons,’which have 
no fuch privileges ? I'his, indeed,^ i&Ufa ma}ejias\ for he* 

, that will tell me that the king’s fi^-t ihall be tried between 
J. S. and J, D. 1 will think him alike of kin to Jack Cade 
or Jack Straw. ^ 

' THis foundation being laid, that tke king muff be made 
party, then followeth the third point, which is, How he 
ihall be made party ? 

It follows therefore of itfelf, ex, quadam neceJJitaU 
edamantina^i that the cafe can be no longer held in the 
common pleas or this coqrt, for you will not revive old fables 
(ds Juftinian calls things of that nature), Pracipe Henrico 
regiy^c. Pracipe^acobtrregi^ fSe. That you will not doj and 
yet it comes to that^ if the king Ihould be made a defended 
in this court, either dire£J:ly or indiredtly, as by aid prayer. 
Why then it follows that th'lL fuit niuft be in the chancery, 
where fuits are tried properfy, wnere the king is never upon de¬ 
fence, and where the king’s rights or qharters are tried likewife 
properly ; for there are petitions of right difcufTcd; thefe ar?^ 
declarations of right, which we call monjiraunces de 
fued $ there atp traveffes to office j and there zxc feire facias 
brou^t for repealing letters patents : for you may not 
co^ with a queritur againft the king, but you mull 
humbly fuppUcate unto him, or mqdeftly difclofcy and lay 
beifrre him, your right, or civilly offer a negative of his 
light, as it is found. Thefe be the ways that you muft 
invceed in, \riien you hau: to deal with the majqfly of a 

king) 
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king; and for this, without all fcruple, the chancery is the 

the chancery, I mean, in that capacity where it 
proceeds as a common law court, and not as a court of 
t( uity. 

And this you fee by all the books fhal] not be only in the 
cafe of a mere fuit, where the king is only party; but in a 
mixed fuit, where the ^ing is party together with a fubjedb, 
as in the cafe of aid, 

Now then, if any man be fo fubtilely ignorant (for there is 
a kind of ful>tile ignorance) as to think thet the drawing of 
the fuit into the chanccuy fhould be in cafe of the aid, and 
not of the plea of re^e inconfulto y» or in the plea of ugt 
imouj'ulto, but not where the writ is brought; he is a 
ftrangcr to the books, neither doth heddvife the confequence % 
of tliat he fays. 

For, firil^thisis a ground that ftrikes filcnce into any 
m.1T?^and cannot be re'died unto, tha^whatfoever advantage 
the king ma'^ have upon the prayer of the partyf^the fatne or 
higher he mujl have upon his own ivVit, ej^e you expofe and 
abandon the king’s rights to the neglect, or coUufion of tl/e 
p.iit}', and you allow thekin^to hcip axiother, and will not 
^lovv him to help himfelf, which is more than abfurd; and 
therefore the ground is found and certain, that wherefoever 
yon may have the AID or the PL^ A, there you Jhall have the 
WRIT i hut not E CONVERSE', for the king fliall not watch 
with the eyes of the party, but with his own eyes and his 
counfel’s. ** , 

Now to come to the authorities for the aid’,*! will not 
fpeafe' of them, becaufe*thaj is tvithoutocolour or queftion ; 
but for tlie plea, and for the writ, I will (hew you plainly 
and plentifully, that the rule of tlfc court, and the rule, or 
difmiilion (as I may term it), of the court, when the king’s 
right is once in queftioh {et dies datus ejl ad, et iterum 
fcquaturpenes ipfum regem, which is ever underftood of t!ie 
chancery), is not only in cafe of aid, but is common to the *• 

VcLBl. I'J rege 
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rege imonfulto^ either by plea, or by office of court, jor by^ 
writ. 

First, For the pica of jmlgment,^ rege inconfulto, you 
Ihall find, that although that pica and the aid prayer diflFer 
in thecondufion o^ the party, yet that the a <51 of, the court, 
and that which the court doth thereupon, is the fame thing j 
for it is true, that if the party’s ftatc^e too feeble to pray an 
aid, as when he is a copyholder ai» the like ; or, on the 
other fide, where the king’s eftate is too feeble to bear the 
nature of an aid ; as when the land^ are feized in refpccl of 
the king’s tenants alienation, wlj.om he licenfed, or in 
• refpecl of the prior alien,or the life. 

In all thefe cafes the proper and’ natural conclufion of 
the party’s plea ought, to be, petit judiciii 7 n,Ji rege inconfulto, 

^ i^c. and not petit auxilium, itfe.: buf the effect that follows 
thereupon is all one j fur the court ceafeth, and the rule is, 
Jequatur perjes ipfum regem, and the court’s hands are cjpfed 
procedendo comt.*' Nay, if you Wk advifedly into the 
books, you (hall fee tha^ That which the court doth upon the 
rege inconfulto is*termed gt‘anting of an aid, indifferently 
•ancjl promifeuoufiy, as well as upon the<7i<^ />rtfyrr itfclf j for 
fo are the books, wliich I cite unto you truly and pun£tually, 
of 3. Aff. pi, i.^ II. H. 4. fo. 39. 27. H. 8. fo. 10. in tfie 
which books tlie conclufion of the plea.is, judgment 
file roy nient confeil j and fob^the ait of the court, the books 
, in termhiis terminantibu: ari’.thus, ct pkldc fuit et hahuit 
auxilhm, • , 

And therefore for Tliorpe’s opinion, that is in 28. of^ 
this book of Afllfe, fol. 39* Tarpin’s Cffie, you muft j^her 
give it a favpur.-ble conftrudtidli, or clfj you muft bury it, 
and damn it under a heap, of authoiitics. 

I'he cafe was, that in an affife the defendant pleaded the 
charter of ;v. R. by the words conceffitmns ct dimiffitmus, and 
jV»t by dedim iS, fenevda by certain fervices, and not by any 
rent, and fo prayed in aid. Saitii Skipwith, the more 
natural conclufion had beefi, judgment if the king not confulted 

% 6 ith i 
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with which, no doubt, he meant, becaufe there wac in the 

charter neither word dedimus nor'any rent: but, What was 
done ? The plea was adjourned, et interim fuer al J 2 oy, for 
the book is mifprinted B. for R. which is eafy to mifs in 
the Dutch Jitter, for the is with the ft»t turned out, and 
the B. is With the foctf turned in; but Brooke, in abridging 
it, hath it plainer,y^yafl htr penes*ipfum regem^ apd the other 
liath no ienfe. ^ I 

Then follows a corollary of Thorpe’s, being a kind of 
voluntary of his own; There is a great difference between 
“ the a/W and the rege imonfulto % for in the aid you mull 
“ plead to the king himfelf, but in* the other not.” This, * 
if Thorpe meant tlpus, that in the cafe of the aid the 
king was in juftice bound {o take»upon him the,plea, 
whereas in the cafe of the rege inconfulto it is in his 
pleafure to waive the defence of the fuit, and to grant a 
protydendo, he* faith fomewhat, for the aid is the more obliga¬ 
tory to the king ; bat if he meant, tHSkt in the cafe of the aid 
the plea fhall be difculTed in the chancery, and in the cafe 
of the rege inconfulta it lltall n»t, butf that the king's 
counfel lhall be affigned to the party, and fo to go on irf 
the firft court; then it is (let rae’fpcak with reverence) 

, Init about fun-fet, for clearly it is no law. , 

For, first, it is repugnant to tlie very cafe itfelf; for if 
fo, then the court had not concluded fiquatur penes ipfum 
rrgem^ but Jto have denied thertid. • 

Secondly, The aiithoritics arc infinite againft it, 
which are, befide the cafes I vouched before thig, I2. AlH 
/>/. 5. the fame year, pi. 7. 39. E. .3^ fo. 7. 7. H. 4. fb, 

45. Aff.pl. 21. the lame*ycar, pi. 18. 45**H. 5. fo. ii. 
21. H. 7. fo. 3. and infinite otliers. 

In all which books, upoi^the plea of rege inconfulto.^ the 
rule and pale of the court is the plea, or de abundant fuer 
al roy. • 

Now for the writ itfelf, it is the like cafe, but much •. 
ftronge#; for the writ doth abfolutely clofe the hands of tljc 

N 2 court! 
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court; and then the fubje£ls muft have a fuit that mull be 
private or loyal : not private, ergo loyal; for that the lliit 
fhould be in private to the king to have a procedendo, ahjit 
verhum ; for God forbid that, upon the calling of mr. 
Attorney or mr. Solicitor, in the gallery, the king fliould 
determine the right of the fiibjecl; for wherefoever the law 
giveth the fubjeila right, U givcth»' remedy in open court 
legally. i 

It is true the writ, in the prefeht cafe thereof, admits a 
fubdiviiion : the one kind where it is purchafed'by the party, 

% 

in corroboration of his plea, either*of rege inconfulto, or of 
aid. 

1'he other is a v/rit which proceeileth from the call; of 
the kiug's Atlorncyy-and is fiibftantive in itfclf, and not 
induced by the plea of the party. 

I WILL give you the books of thefe. For the writ 
induced by the plea you have 8. Afl'. pL i6. 
pL 24. 40. Ah'. pL 14. 46. F. 3.«fu. 19. 35. H. 6. 
fo. 44. For the other writ you have 2i. E. 3. fo. 24. and 
. I. R. 3. fo. 13. Arden’s cafe. 

,/ Now lo conclude tl^s part, and to give the court a better 
light, I w'ill put you the difference between the plea and the 
writ, which are three. * 

First, ’The plea arifeth from the vigilance of the party 
to draw on the king to hi.« aid ; the writ arifeth from the 
providence and caution of the king to fave hinvfelf, anil 
likewife to proteiSl che party. 

jSet'ONDLV, I'he plea mull come before iffue; for yon 
fhall never force tbe king to maintain the ifluc of the mrtyi' 
but it muft come krmqnarn rcsjntfgra to him, to take his 
ov/n ifl'ue, as is 7. K. 4. fo. ; but the writ may come 
any time before judgment. 

And, THIR.DLY, The pica muft be grounded upon fome 

record that appears of the king’s title, or at Icaft upon fome 
• • • 

examination of auihoriUcs, fuch as the law allows; and 
this may be counterpleaded; but the certificate of the writ 

is 
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Two kinds tf 
this writ. 
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is pcl^emptory, and not to be counterpleaded :*but of that 
hereafter. 

It fufficethnow that I have proved (if law be law) that 
upon the aid^ and upon the plea with the writ, and upon the 
writ without the plea j I fay that, in all thefe cafes, you muft 
fuc in the Latin court in ^hancery, and t!»cre plead w'ith the 
king hirr.fclf, penes ipjum regeyn \ fo that all that troubles us 
is no more but this, that when mr, Brownl'fw goes up 
Weftminfter-lvaJl here|Lftcr,*hc fliall turn a little upon his 
right-hand, ^nd all fhall be well. 

• Now if mr. Brownlftwlhall afk me, Whether the record 
itfelf in this court fliali bedn :di thefe cafes removed into the, 
chancery? or. Whether a fu It r/? novo? or, U'bat fhall be 
thecourfa ? I am i\of bound to read him a lecture what he 
fhall do; and yet, left you %ould be difeouraged above^ 
meafure, aiul tlfmk that it fhould be in the nature of a 
petition of ri;^»ht, \rhich is a long fiiit, I will co.iifort you with 
fome precedents of a more fummaryf-rocceding* 

In the time erf Philip and Mary, 3. and 4. between Jones 
and Ecks, in a quare impedii brought by Jones, the' iliit was 
flayed upon diiciofure of the patrmiagj to be iji the kin^; 
the rule was given in this manner ; Kt fuper hoc dies datus 
fniit partibus pnvdidii in Sti. Mort.ni in Jhstu quo nunc j et 


diSliJ?ii fuit prerftito JViliielmo yones q.iod Jf^zicrctur i::ti:rim 
penes deminum rrgem et dominain reginum: ei fuper hoc 
pricdictus JFilL yones venit coramj'ege in conc/iiitrid et petit 
hreve de procedendo ; fuper quo quecj.tum fuit oh Ed. 
Grijjitb Gttornato regi* gcr.crali^ qui pro rege in bde p^rte 
Jeqiiitm\,/i aliudpro rege hahuit out dicerejcivit^avtpotuit 
quare dictum hreve d^prcccdenuo pro^dto hFil!.Jf,nei in ed 
payfe iniui/ne concedentur. ^i quidem* Ed. Grifith 
adtiinc et ibidem nihil dixit^ nn^ ducre J-ivit^ aid potuity 
quamolrempradd^lumhi eve de procedendo eidem IF^itlicimo in 
ed parte non concederetur. And lu a procedendo granted. 
The like record in an action of trefpafs between Maurice 
?nd Hazardy of a houfo called the White Horfe in Lynn 
• N 3* Regis, 
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Regis, broilght in this court, which had been granted hy 
king Hen. 7. to the town of Lynn Regis, with a rent 
rcfervedj and fir Gilbert Gerrard called to it in the 
chancery, and upon his non dicet a procedendo. The like 
35. Eliz. between Gafcoigne and Pierfon, in trefpafs in this 
court j the tenement in queftionWisOntobie; and fir John 
Brograve called to it, who gave wav, Und a procedendo. 

Now for'-he minor propofition, ^’’hethcr the king’s title 
come in queftion ? No man can /;ontradidl it j for the 
queftionwill be. Whether mr, Michell hathwdifleifed mr. 
Brownlow of his fee ? Mr. Michell \imft jullify the king’s 
letters patents made to him for hi? life of the office of clerk 
to write the writs of fuperfedeas^ together with the fees 
accuftomedi then the main quefiion''o,f the title muft be, 
.'WheClier the king may cre(!!> tnis office ? and, Whether the 
king fhall have a perpetual Inheritance to confer it when it 
fidlcth ? 

So that tills is a tulc of exceeding importance tSThe 
king ; for the ax is put to the root of the tree, which root 
_ hath three filingsfirft,’ matter of profit; fecondly, matter 
of'power j tliirdly, matter of example or confequence. 

First, Matter of profit in the gift of this particular 
office j fecondly, matter of power. 'I'hus the qiieftion is*. 
Whether the kkig, being head of juftice and judicature, 
may not in liis own courts collei 5 l into an office, and make a 
proper office I'or that w’hich was •utigum qidddam^ and Ipofely 
and promifeuoufly executed 'and done by clerks before ? 
I'hirt'Iy, M.itter of example or tonfequence; for this 
leadah to overthrow, at the Icaft, of ten letters patents 
of like nature already paft, enjoyed, a^d fettled, which I will 
now fpecify and enumerate unto you. 

The patent ofy?/i/>af«flj in the chancery, which fiirmerly 
were written by all clerks that w’rit to that court, and was 
coVe<Sledinto an office in the 17th year of queen Elizabeth, 
and granted to George and Mark Williams. 

’ The 
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TllB fubpoenas out of the ftar-chamber, whi<:h botli the 
clerks, under-clerks, and attornie,s of the court indifferently 
wrote, were collected into an office, and granted to Cotton, 
j. £liz. 

The writing of diem folvit extremum^ which is a legal 
writ, and for the fubje^tjis well as the king, which clerks 
of the petty bag did vjjnte, was colledled into an office, 
and granted to Ludlowe and Dyer, 13. Eliz. 2y. Martii. 

The licence «faiici|ption,‘ formerly written by the clerks 
of the petty bag and the curfitor clerks, drawji into an office, 
and granted unto Edwlj'd Bacon, 13. Eliz. 23. April. 

The writing of the fteppUcavlt Juperfedi’as,£oT ffie good, 
behaviour of the peace} graiited to ftr George Carv, 33. 
Eliz. I. Oa . ’ 

The writing of letters miffivc to York, granfed to^ 
Lerton, in the king’s time, 14. June, 4. Jac. 

1’he writing of aniJavits, drawn into an office, and 
granted to fir Jame^ Sutterton, 20. April, 13. }ac. 

The making of extents upon the flatutes ffaple in queen 
Elizabeth’s time. ^ • 

The making of commiffions to,the delegate*;, in appeSls 
from fentence ecclcfiaftical, in queen Elizabetli’s time. 

* 'Eh AT famous erection and conffitution of the curfitors 
for original writs, which was attributed to my father as a 
great Itrvice, in the beginning of queen Elizabeth’s time, 
t'lough afterwards it was coiifirmcd by act of parliament. 

There be more, but I will not be exact in emimerahon. 
My lord, for my pan none of all thefe, no not tnis of 
Michell’.s now in qifhftiSn, ever patl'ed my hands; they 
went all either before me or bclidc me, but, by the g^ac^‘ of 
God, 1 (hall be able to defend them ; for now, ir.r. Brown- , 
low, if you will overthrow all thefe, and lay open all thefe 
inclofures again, and become a kind of leveller, thence 
muff look to you. 

N4* 
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Now kt the court judge, whether thefe be not Sl title 
whereto the king ought to be made a party, which is the only 
end and final caufe of this writ j and fo I leave that main 
part. 

New do I proceed to my fcqpnd part, which is to be 

the efficient cauf.- of this wiit, wi kh.I declared to be the 

\ 

king’s prerogative. 

"rHis were a large field to enter it to, anrJ therefore I will 
only chufe fuch a walk or way in it as Icadeth pertinently to 
tlie nueflion in hand, wherein I wlrl ftand only on four 
prerogatives, which have a great affinity with that 
prerogative that diil beget tliis writ; and in every of 
them I will conclude this caufe tatiqiinm a fsrtiori. 

' The firft: is in the liberty and choice the king hath to fue 
in whatc<nirt he will \ whereupon I make this ohfervation, 
that if the king may fue in wlut cr-urt he will where he is 
dcmand^uit, a fortiori ■^le may draw a plea from another 
court where he is upon his defence. 

The fecoiid is tlie nrero'rative wliich the kintr hath of 
d’.kitories ; whereupon! infer thus, that if the king in manv 
cafes may fiaya fuit fimplyaud abfolntely, a y'j/'f/or/he may 
remove a fuit to the proper court in his own cafe. 

"I'ni: third is'that flow' motion and gradation which the 
law hath devifed and inti oduecd in that which is the fubject 
of the prefent difputation naincly, in the aid and in the 
rege inconfiho^w'tnch is tliis, the law^ hath devifed that there 
mufl^ be a double procedendo ; firll', in hqiield only i then, 
ad j-i.i'.clum'. 

Wh ERL UPON Icoiiclude, that if when there appears a 
caufe of a procedendo^ yet the fuit fhall not be at full liberty, 
but it is but as the opening of a double lock j d fortiori it is 
reafon to arrefi it ai the beginning, before any caufe of 
procedendo (hewed. 

And the laft is fomc precedents of extraordinary 
mandates of the king in matters of jufticc, in cafes where 

the 
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ice 

the 


fhe Iting was not the party intcrclled; whereupon I wH} 
p]fo conclude, that if the king, out of his great power of 
adminillration and regiment of jurticc, when he is not in- 
tereftcd, may make fuch mandate, a fortiori he may do it 
where he is inierefted, and where his difinherifon cometh 
in quefticn. It is a greJc prerogative in opening of jufti 
that the king may ent^by whe.t gate he wiJl, and that ti 

ftatute of Mc^^r.a Charts,, coinmur.ia piacita non f-quantnr 

• 

curiam noframP bis;diih not the king •, as if the king will 
bring a writ of cfclieat, ^^hieh is merc-ly a common plea, 
he may bring it in hi^ court of the king’s bench, which 
no fubje 61 can do. 14 o is Fitzherbert^ Nat. Brevf 
fo. 17. in his writ of right in London; fo may he bring 
quurc impcdit^*lii<I. fo. ^7. wljpre you {hall fee the 
general ground is taken, that the king may fuc that wri^ 
where it pleall- him, acce rJiiig to the book of 46. E. 3. 
fo. 12. by Finchctk':^ and divers ether books ;^fo that elec- 
tio fo}% which otliprwlf'e is limiled*and diifributod, where 
tiiere are courts for fcvcral Itjits, i^s ever the'king’s, 

No’rt' then I conclude, td that the king fhall 

lead and not be Jed; ar:d that if tUe king {hall have choice 
of his courts upon Iii.’. demand, nnich more {h.dl he have 
•It upon his defence; for, as the Civilian laith well, in pc- 
t.ticnepcriciit.itur lucruuK ia d'fenfi-mepn'icilti’iur damnum^ 
in the one cafe the king ilrivetli for that he hath not, 
in the other cafe he is in lyzarj to lofe that he hath. 

For tile fecond poerogative of mere dilatorics, I will 
fliil put the cafe of the tenant'. C/f Northuiriberiand. 

he tenants and iiihabitants of Northumberland were fb 
vexed by war v. itlt SoijtLind, thift thcy^could not till 
their lands ; they were fain to betake thcinfelves from 
the plough to the fword, ct curvtf rijid/zm fakes corfantur 
in enfrn ; whereupon the landlords brought their cejfavity 
becaufc the land laid fivlh, and they could not diftrai^ for 
tneir rents and fervices. 'Fhe king fends his mandates to 
the chancery, that no ceJJUoii Ic granted; and to’thfe 
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judges of Che cxmimon pleas, that if any cejfavit come, 
they fhall furccafe the plea ; and both courts hold it good. 
In 22. AfT. pi, 9. the king’s writ come, reciting, that 
it was ordaijied by the king and tlie great men of the 
realm, that an affile brought againit any that were in the 
king’s fervice in P^rance ilumld flayed j and certifying 
that the defendant was at. Calais in\^thi king’s fervice, and 
commanding the judges to difeoatinue tlie ailife j and 
obeyed, notwithil-indlng, fiitn thc(‘ tlie llatute of 

1. Ed. 3. tliar neither for great leal nor privy leal the 
court fliall fnrccafe ; for tiuit w'as m'lairt in refpeit of let¬ 
ters and confideration of favour r-etween party and party, 
and not of mandates of ft'ate or upon legal intcrefi: in the 
king, 

•’ So 1 find a record in the exchequer, 17. E. 3. Rot, 
KlberrAa 13. The citizens of Dublin fued Will, de 
Canall, who brought his writ of error in the king’s bench 
of England. The king^idillikiag tins toffing ofjuftice upon 
the feas, fv;ivt Ills writ to the judices of this court, com¬ 
manding tit fuperj(;:leani hi prohatione errorum ad feciam 
Can all verfus elves dc Dublin^ et quod recordum et 
procejfus hqueuepr/cdlcliV fyarfnnttantjnjiltlarils Hibernies. 

Th£ like record I lind 17. E. 3. Ret. Hibernus 37." 
between Jeffrey"Greenfield and Jeanne dc Tyrone, ut 
Juporfcdcant et tranfml: \.r,i j and obeyed. It may be faid, 
that thefe cafes fee.n to be but a cafe of point of Hate; 
but then take this witii you, that the eye of the law of 
England ever bcliolds the king’s treafure and profit as 
matter of Hate, as it is indeed i—they are the fiiiews of 
the crown. » , 

The cafe in 4. E. 3, ig. and again fo. 21. is very no¬ 
table, taking it witli all ‘ffie circumftances. Sherwood 
being attainted in rcdifl'eihn, and a capias pro fine regis 
awarded, was fued alfo in trefjiafs, and a capias pro fine 
was awarded likewife in the trtfpafs j whereupon a man¬ 
dat® by privy feal came to the court, reciting tlje con- 
. V|iSliop 
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vlflion of the redifTeifin, commaiiding the coift’t to grant 
^Jiiperfedeas upon the ccpias in the trefpafs, for that the 
king would not that Sherwood (hould be molefted or vexed 
with any procefs in the king’s rights; and yet you know 
well, that upon the capias pro fine the defendant (hall jae 
in executioii, as well fot^he party as for the king. When 
this mandate by pri^fy jfal came, the judges wer:; in doubt 
w’hat to do; and Crompton, the prethonotarf, ftept forth 
and faid, that heretofi>re the like writ had come in the 
time of Fortefeue, chief juilice, w'ho had difobeyed it. 

The judges, in tH|f abfcnce of Markham, then chief 
juftice, began a little to*hiriftle, and faid, that it was not- 
honourable for the court to wa\ cr, and to do one thing 
to-day and another thing t«-morr<;w, and therefore they 
would do nothing till my lord Markliam was prefent,"* 
who "was judge in Fortcfcuc’s time, and he would fit with 
them the neJet term, and by the grace of GoJ they 'would 
do according to tjjeir place and cDjifcience. In Trinity 
term following, after this ftorm,^Marklianr'quictIj*, 
JirepitUy granted the J'uperfcdcas^ according to the king’s 
command, and there is an end. , *, 

Now for the third point, it u but a note how ■wary 
•the law is, after it bath taken notice of t!ie king’s title, 
to proceed, and therefore there muft bc*a duplication of 
the procedendo ; firft, in hqiicia ; then, ad judicium. 

For although in the remjving^ of the fuit in the chancery 
tliere be no rnatter at all fliewed for the king, yet the law 
giveth it not over, but is content tiiere be a procedendo 
granted; with a reftraint nevcrthelels t'r.at tiie court fhail 
proceed as far as judS;mcfit, and no farther,, and ttill lieth 
in wait to fee what will come of it: and if upon ifTue or 
demurrei it finds any life in the cafe more than appeared 
in the firif, the king may forbear the granting :i procedendo 
(id judicium ; nay in the mean time, if the defendant plead 
jn chief, in maintenance of the king’s title, the king.*s 
founlgl fhail bg affigued to hiih foi his better flrciigth. 

A, 
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As to the^aft branch, that is, extraordinary mandates,'legaj 
in fuits between party and party, you may lec two notable 
cafes to one and tlu* fame intent; the one of i. E.'3. title 
Craa/«, pi. 125. the other 7. tl. 6. fo. 31. where the king 
gives a direction to the judges v,rhat theylhould do, and 
prejudges tlieir juclgment; for quclfion being touching 
the cuftom of LosiJon of wagi ig ihutli. (for which citizens 
are not fo fti) ; w'hich cuftor.i, as all other cuftoms, is fub- 
JetSl to tlie judgment of the court vhetlicv it be lawful or 
no; the king leaveth it not to the court, but by his writ 
commands tlic judges to allow thifc cullom, and fo upon ' 
,the matter tells them what they fiiall judge. 

But of all the recorefs that I haw: feen, that of 3. E. i, 
Hil. Rot. 52. is moll meinor.ibie, aii^ v^orthy to be a kind 
' of phylailery about the garments of all the judges, I'here 
was an aJlile of darran f-nfcr.tment bivmght in the court 
of Chefler by thepiior of Kirkennettagainil A'lice de Bello 
Cam Cj, guardian of th€-boJyand land okllamond de Macy, 


and it vras of the church of IjonJen. 'Vhe king diretfledhis 
writ to Reynold Gray, tjien jullice of Cliellcr, reciting, 
tjfat wherc-as the faid .iPJil- <iid depend before him, that the 
king did hold it lit to fend down to the faid jufticc there, 
from hence, a h’ftre regh (for fo are the words of the’ 
recoid), li>me thfcj.ct and circumfpcclpt-rfon that might 
aliilf him in die taking of the atlile ; commanding him to 
furceafe until three week*;, to bcaccouiited from MidlUm- 
mer then la'1 paft, by which time^ the king nii^ht fend 
him,fi:ch a perfon as he might think fit. 

Kevf.!< VhelesS the jullice, in contempt of the king’s 
commandment, took? the afife iicfoie tlie term prefixed 
bv the kina’s writ. And as it lliould feern hv the record, 

V ^ j 3 

this Gray vra.-. a kind of popular jullice, and was incited 
and blov/n up with the fpeeches of the people about him, 
v.'iip murmured, and faid, except he would go on accord¬ 
ing to the Jaw, they would ftrve nor appear no more at 
any court; and fo, with gr/*at triumph, he took the affife. 

'^Uptpn 
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Upon this, the record of ailiie by venire facia f came into 
tliis high court of king’s bench; and now I will read the 
words of the record itfelf, which I bold fo* memorable, 
that you may fee what your predecelibrS' did.' 


£7' quta pra^dtSlus jvfitiarius non Ifnbct aliquam jurif- 
di£iioncm vel potejistchj cognofccndi in. aliqua loquclct vel 
capu ndi aliquam ajjifam niji per prccdiSJum doT^ir.nm rerem 


et ad ipfius vgluntatfmf t't cainpertum cji per rccorditm 
pra^didlum cprani jujlittariis domini regis^ qued nan objiaiite 


• mandato domini regisAquod ad captioutin prufates ajffa: 
non procfdat ufque ad die^ SanSfi fchannis Bapti/iec prexm 
pru tetid 171 tres feptimanas tantkn ad captionem ejufdem 


ajjife p}i 0 cejft^ <vi(le\ur curia.- quod idim jujiiiiarius b: ca- 
picndci afffd fecit quod de jtif'J non Jxjtuity maxifnc enm nork^ 
fuit^ ncc cjjc potuit jujiitiariui ad placitum iliudy contra 
prceaUiuin tria7idatut7i Domini Regb. anteprivdiciarn diem ; et 


idea ciinftderattmi cJl quod captio prufata: njjtfa: rusn prtvjudicct 
quoadpoiuity et fit tn Jlatu uc fi pradic ta ajffa upn fuijjei. 


I WILL conclude with an higgler kiiwJ of afSftancc than 
the jidlice of CheftcT, by ft-me pterion from W'^eftminfftsr, 
and that w'as an aflillance of the -julfices of tliis court, by 
* the chancellor ancf treafurcr ct Kngland, and that at their 
own requeft. The record i^ this, and* it is 31. E. i. 
Rot 46. 47. Henry Newbery levied a fine to queen Elinor 
of certaiti lands in the countieip of Somerfet and Doi'let; 
the fteward and bailifi^of the queen entered, and encroached 
upon a great deal of other lands that pafi'ed not by thcfcfiiic. 
Newbery lat quiet as long as queen i' iljtor livjd ; but as 
foon as Ihe was d^ad,*he quc-.iiofled the bailiff in this 
court, and made petition to tiie king for reftitution. The 
judges difeerned fornewhav (as it feems) that the party had 
right; but yet, taking occafion by the infufiiciency of 
fome inquifitions in the form of raking them, they tfipught 
goodtoceafe, and conclude thus :—The jufl ices dare not 
“pr|fumeto proceed to theii^award without a Ipocial com- 
* million 
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^ miiBon of the king, which might be to them a warrant 
•• of their award, which neverthelefe they would not fhould 
“ be turned to example in other cafes.” 

Thereupon comes a privy fcal to fir William Ham- 
bleton chancellor, and the biihop of Chefter treafurer, 
commanding them to handle the i‘‘ufincfs, and to affift the 
judges ; and according to thtfsT opinion the court 
gave the awird. 

Of the Now I proceed to my third part, which is; the matter 
iMcrial Mufc. qP is, the king’s lofs, or that is the material 
' caufe of this writ. i 

o\v for the king’s lofs, it may be in prefent, it may 
be in future,- it may be direct, it may be indircdl, and by 
/ confcqucnce it may be niore, it may be lefs free; wherein 
I will (hew you that which is worthy the obfervingj 
which is, how fharp-fighted the law of England is on 
the king’s behalf to preferve his right from lofs: for as 
it is the quality of a {harp eye to fecfmall things, and things 
afar off, fo you {hall find that tlierc is no lofs to the king fo 
little, or lo remote, but jhat the law fctcheth it in by this 
writ } nay, it geeth farther than the natural eye j for the 
natural eye never fees but in a ffrait line, but the eye of 
the kw will fee' the king’s lofs in a crooked line, be it 
never fo oblique or collateral. 

In this I will now {hew you a cloud of authorities, 

nubem Uftlum ; neverthclefs, becaufe I love not confufion, 

\ 

I wljl order them thus: 1 w'ill make unto you a fcala do- 
mint rf^/j,*that is to fay, a fcalc or gradation of the king’s 
lofs, beginning with 'die great, tfind'fo defeending to the 
lefs, becaufe of tliat there is more doubt j and fo put a cafe 
or two of every kind, ‘ 

The degrees therefore of the king’s lofs are in num¬ 
ber nine, in every of which cafes this writ lies. 

1 he firft is, where the king is to lofe poffelHon, or 
^prevent profit ^ 

‘the 
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T^he fccond is, where the king is to lofe a reverfion; 
and that of two natures, either a true reverfion, or a re¬ 
verfion only by conclufion. 

The third, where he is to lofe feignor)', fee hrm, or 
rent referyed. 

The fourth is, whe^ he is to lofe l?y way of charging 
his poflcflions with Inyrent or profits, collateral or other- 
wife, by way of warranty or recompence. • 

1'he fifth isf wher^ he is to lofe any title, polEbility, 
or contingency. 

The llxth is, whe;jp the king is to lofe any ropl pa¬ 
tronage, donative, or gift of office, which is our cafe. 

The feventh is, where his title is any where preju¬ 
diced, failed, or biemifhed, or an evidence raifed againft 
him, though he lofe nothing for the prcfjnt. * 'i 

The eighth is, where the king is to lofe upon the ba¬ 
lance, that is, where he hath benefit two ways, the law 
will ever protect ^the greater bcr«fit againll the Idler, 
but not the lelTer againft the greater. 

The ninth, and laft. When tlic kvig is at no lols at 
all, but only his charter or patent js queftioned, though the 
intereft be w^holly out of him ; w’hcrcin though mr. fer- 
•jeant Chibborne dul labour and argue exceedingly well in 
maiiitaiiiing that pofition generally, yeti, for my part, 
will not defend that point j but, with deference, in every of 
thefe I will put fome cafes ^the jpeft and moft felecl in the 
law, becaufe I will not overl.iy you witii numbers. 

I WILL begin therefore where the king lofcth pofi^on 
or profit; and I will take the w'cakeft and fupffrficial kind 
of profpffions and pffofitu • 

1'he prior of Barncfey (a) was fued for certain land, and 
pleaded to iffuei and at the day when die jury appeared, 
the prior brought a writ (as we did in this cafe) to the 
juftices, purporting, that whereas he was impleaded before 
them of certain lands, the king gave them to underftand, 
that all the poflellions of the fdd prior were feized into»Ki* 

(aj 21. e. 4. 14. 

. hanas, 
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liands^ bec:fule he was an alien of the obedience of France^ 
requiring tlierefore fo circumJpedlly to deal and- behave 
themfclvcs, tliat they do nothing that may turn to tlie king’s 
damage. 

Hlreupon, r.lthough it was prefled by the plaintiff’s 
counfel, that the court might piot^eed as far as verdidl, be- 
caufe the writ imported not tha^th'ey fhould ftay, but 
only look about them ; yet fays Stone, jufticc, “ tlie king 
“ hath given us to know that the Ipnds are feized into his 
“ hands, and therefore we caiinot hold plea between the 
“ prior and you of thofc lands w’hic^kare in the hands of the 
“ king ; as wlio fliould fay, if the king give us leave, yet 
“ the law gjvcA us not leave ; tlicrefore,” faith he to 
tliat inquefl, “ God be with you j” and to the party, “ Sue 

to tile king.” 

So here we have the cafe of this fame furface, this fu- 
perficies of title which the king had by way of pernancy 
of profits in cafe of tke prior alien, and yet good ground 
of tills writ. 

In a pr/icipc q,uod yeddet^ at the day of the fummons 
returned, the defendant brought a WTit out of the chaji- 
cery, reciting, that the land in plea was licld of the king hy 
knight’s fervice, and that fuch a one, the king’s teuanti 
died feifed therd'of, h is heir within age, whereby the lands , 
were feized into the king’s hands, commanding the judgo 
not to proceed rege inconfj4ta hereupon the tenant never- 
thelefswas demanded. Saith Jciincy, “ Xo what purpofe dc- 
“ njand you him? For if he come not, you cannot have a 
“ grand ettpe uponhis default; but you ought to fue to the 
“ king.” Saith Littivton :x.nd judges, “He niuft be 

“ demanded to continue the procefs.” 

Ani> the like law is of'a livery in ii. Hen. 7 . fo. 

For though it be queftioned there, whetJicr the w rit of 
dower be well brought, yet of the aid no doubt is made ; 
but 1 will grant that the king’s intereft may be fo feeble 
-ks*the fuit iliall not flay: .and that I learn in the cafe of 

II. H-.6. 
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jl. FI. 6 .- fo. 13 . a man lets land to an for years, 

9 

and an affife was brought againft him of the feme land 
and the abbot feid that the king had feized his goods and 
chattels for dilapidations, and had alfo taken his goods and 
chattels into his prote^ion; in this cafe aid was denied: 
and if the like matter were contained in the writ<'/(? rege in- 
confulto, the court, in opinion, needeth not to ftay for 
the feizurc; for dilapidation is matter of ecclefiaftical conu- 
fence, and the feking#of tlie lands and goods into the 
king's hands*by way of proteftion, is no feizure to the 
'king’s ufe; fo that neither of them are fuch poflellions in 
the king as the law eftceftieth, n§ more than in the cafe* 
of the outlawry in a perfonal action. And i/ any affife be 
brought againft oneTthat is oijtlawed^ and die king,reje«Sl^ 
by his writ the outlawry, and that thereby he takes the 
profits of the lands, and thereupon commands the court 
to fuveeafe, in this cafe I fey the court ought not to 
ccafe, for it is no fifth lols to the king, as thejaw values ; 
for fince the party may difeharge «the king’s intcreft by 
feoffment, q fortiori it ought n«ft to be any delay to 
ijjt(e right. * * 

^ Marry, I am qf another opinion in the cafe of the 
lunatic, although the king hath but th^ profits upon 
account, becaufe of the truft the law repofeth in the king 
for the party. 

ni'o proceed to the fecond*deg?ce, .where the king is in 
rcverfion: if it be a rcverfion de failo^ in ftate of that I 
will put no cafes; for^perfpicua vera non fun^probanda. 
But for the reverfioiT by conclufion, it^is a juror’s cafe, and 
therefore" fit to have authorities vouched •iji it. The 
diiierencc, thercfore,is taken in 24* £*,,3’ fi>‘ 8. H. 6. 

fo. 25. and I. H. 7. fo. 28. that if a man will plead, that 
the king, by his letters patents, did let unto him for life, or 
plead that a leafe for life was made unto him, the remailtder 
unto the king, and thereupon pray aid, he mufe in th|;l«, 
cafes l^e-w letters patents or a deed inroiled; but if he 
VoL. I. O plead 
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plead pofitjvely, aiid fubflantlvely, that he is feifcd for life, 
tile reverfioii to the crown, and prayeth in aid, he needs 
fhew nothing; becaufe, although the king had nothing 
before, he is entitled to a reverfion by conclufion. 

This is a wonderful ftrong cafe, that an imaginary 
reverfion, by maKer of falfity gained hanging the writ, 
fhould have caufe of aid, juid (b the mifehief; for it 
may be a d«lay in all cafes in the world; no tenant in afllfe, 
or other real adiion, but may keep the dtmandant in play 
by this means, and make him plead with thejking’; yet fo 
tender is the law, that it will not peniyt this imaginary right 
of the king to be queftioned, without tlie king be called 
to it, * 

Come we now to the third degree*of lofs, which is when 
the king lofeth feignory, fed-farm rent, or rent referved. 
Take for that the cafe in 35. H. 6. fo. 46. the cafe between 
the bifhop of Winchefter and the prior of St. John of 
Jcrufalem f there, in^onclufion and judgment in the cafe, 
you fhall fee the difference notably taken by Prifoty that it is 
not Amply a feignory 6r rent referved that fhall give caufe 
of aid of the king, or ground of a writ, or plea of rege 
'inconfultoy for that indeed were a mifehievous cafe; for all 
the king’s tenants in England or fee-farms might be in cafe 
of aid : but if the title of the plaintiff be paramount before 
the commencement of the king’s feignories or rent, whereby 
the king may be defeated of his feignory or rents in whole 
or in part, by the evi^ion oflhe land, and fo at l<^s, there 
the aid or the writ lieth, and hot otherwife : for it is 
imfifferenf to the king who be his tenants, fo they come all 
under his feignory ot rents. , 

m 

Upon th^like reafons is the book in 31. Aff. pi. 27. 
where it appears that, ifrent be referved to the king by a 
Icafe, and the lellee be bound to bear all charges, out 
payments, and allovtrances, and a corody (as the cafe there 
was) is demanded, there the rent fhall not give caufe of aid ; 
.'bccaufc, although he be egidlcd, yet th^ lelTee is to pay his 

* .rent 
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rent jfiowfoever, and fo the king hath no lofii, ‘But if the 
king had covenantcrd to have borne out the charge of fuch 
incumbrances or out-payrhents, it had been otherwiie* 

To proceed to the fourth degree, which is, when the 
king hath^lofs collateral. For the warranty, where it is 
exprefled with a claufe of recompence, whether in lieu of 
voucher 6r of damage, tne learnings are fo clear, that I will 
not put the books that the fuit fhall be to the kfng. As for 
the word dirdij that it^lhould be a warranty in the king’s 
cafe, whereas the proper word warrantixalimus will not 
* ferve without claufc oti recompence. 

Yot; lhall, 1 mean, Icafn to doubt with books againft the* 
opinion of i. H. 7. i ^d for the collateral charge you-may 
fee the book, which is 3. Afl^ pi. x. where an allile was 
brought of a rent, and the defendant 0iews that he had • 
tenancy put in view of the leafe of the king, and therefore 
that he ccmccivcth that there might not be a proceeding 
without taking couafcl of the king : ^nd thereupon the book 
lays, “Note, that in this cafe the is granted of another 
thing than that is in demand gjnd fo no doubt is it of a 
common, and the like. • *, 

'I'he fifth degree was title, polfibility, or contingency; 
as if the king give land upon condition, and sl pracipf be 
brought of this land, upon a title paramount the king's 
condition, See. 1 hold in this cafe the king may ftay the 
proceedings, and bring the diit before him in the chancery, 
for the fafety of the condition. Sure I am, the cafe in 
39. E. 3. fo. 8. is a much harder cafe, where dower.was • 
brought againll the guardian, who pleaded that *the ward's 
anceftor held other land? of the king in c;)iief, and died, 
whereby the king feiv-ed and graijjted unto the tenant t^que ad 
plenam atatem hteredisy and demands judgment, if thektng 
not confuhod with, 

In this cafe, upon debate, the aid was granted ; an^ yet 
there was no rent refcrved upon die patent, neither was 
there juiy remainder of the king in the eflate, for it Was 
* O z granted 
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granted untSl full age j and yet, becaufe there was a 
puflibility, that if the heir did live till full age he fhould fue 
his livery*out of the king’s hands, it was fuificient ground for 
the aid. 

Come vw now to the fixth degree, which is, where the 
king may have lols in refpe<St of his patronage or gift of 
oHice, or tile like. 

For this you may lee the cafe in 38. E. 3. fo. 28. b. the 
abbot of Eycuil's cafe, where a deanry of the king’s 
advowfon was to be charged with an annuity/and a feire 
facias was brought againft the dean upon an annuity againft 
his predecefibr. The dean (aid, fiiat the king was feifed of 
the advowfon of the deanry di(charged,of the annuity, and 
that he holds of the collation of the* king j audio prayed aid : 
""‘and after much debate, and divers objedtions that the writ of 
Jcire facias v/as in the nature of execution, and fo no time 
to pray in aid ; and again, that the predecefibr had aid in the 
former fait, and fo no aid fhould be' in the latter j yet 
nevcrthelefe r.id was grar.ted ; and yet this w'as no more but 
a diValuation of the king ’j patronage. 

‘ But 4. H. 6. fo. i. is a cafe far more remote. Pipe 
brought a writ of entry, and the dcfcndt\rit faid, that he was 
parfon of die church of Dale, of the prefentment of the 
duke of Norfolk, and that the land in queftion is part of 
his glebe, and that the bifhop of Norwich is ordinary, which 
bifhopric is vacar.t, and ‘■the (temporaltics feized into the 
king’s hands, and fo remain; and prays in aid of tlie duke of 
Noifolk, as patron: and as to the ordinary judgment, 
whether the king mt confuited withy ^ c. the book is left at 
large, for they proceeded not ; and yet the feiziiig of the 
temporalties had no affinity with the jurifdiction of die 
ordinary i but, becaufe it did but touch or coaif upon the 
king’s right, and becaufe the king is fupreinc, and the fee of 
the inferior ordinary was void, the court was at a ftand. 

Now for the office. The beft cafe in the law is 2. H. 7, 
*fbt 7.' wbere it feeius the ftrfhder-by faw more dian they that 

played; 
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playcfi; for the court erred, and the reporter was in the 
right) as appears by the adjournment of the caufe before,all 
the judges of England, who overthrew the former 
judgment, and confirmed the law according to the opinion' 
©f the rejjorter. ^ 

There the cafe was, Crofts brought an aifife againft 
Edmund Kemperdcfn, and made his plaint of the office of 
the keeper of the park of Woodfiock, and the porter’s place 
there, and made^is titlp by the letters patents of king Ed, IV. 
The defendant intitled himfelf by letters patents of king. 
Hen. VII. who granted to him for life } and prayed in aid of 
the king ; and the juvlges*denied tjje aid : but the iame yearj. 
fo. II. before all thc«judgcs, the aid was granted. 

Place thefe two books j:ogethcF, and you fhall find it 
amounts to this, that there were two objedlions mads unto** 
the aid. The one, becaufe there was no clapfe of 
recompcncc or any rent referved ; the ether, bccaufc both 
parties affirmed thff king’s title, aii(? fo^the king was at no 
lofs. 'I'o the fir ft the anfwcr is nT«.de, that the king, in the 
prefent cafe, hath lofs, for thJt he Bath in eftedf the 
reverfion of the office, that he nn^y grant it v.dien it farts \ 
fur (as in Ncvill’g cafe) the king may have an office to 
grant, but not to execute. To the fecond aafwcr is made, 
that it might be,-the firft patent was forfeited, (the cale 
being of an office which isfubjcdl to a forfeiture) and that 
thereupoQ a feizure was m»dc Ify the king, and upon that • 
feizure the Iatter*patjj*t was grounded, an 1 lo the king’s 
adf might come inqueftionj and to juftify that, therefore, 
the king muff be no party. 

AND'ifyou will have ;f call*, not oJ^an office itfelf, but of 
an incident to an office (as the ^thcr cafe is of a fee) then 
you may take the cafe ot‘ Crofts and the lord Beauchamp, 
lo. H. 7. fo. 38. where the plaint being of a iioule and 
land, die tenant ihewed a covenant, by deed inrolledffcof a 
grant of an office of forefter in tail, the remainder to kin^ 
Edw. ^IV. the trudi being, tJiat the houfe and lantrt in 
* ^^3 queftioR 
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quefiion we^ incident to that office ; and fo prayed in aid: 
but there an averment was wanting ; and upon tliat reafon 
only aid could not be granted; but if it had been alledgcd by 
the pica, there had been no colour, but the aid fhould be 
granted, as well in refpe<!H; of the incident of the office, 
as of the office itfel^ 

To proceed to the feventli degree, which is, where the 
king lofeth ribthing, but only his title is prejudiced and 
blemilbed, and an evidence raifed ag^nfb it*, for that there 
is one cafe, injiar omnium^ the famous cafe of 2. R. 3. 
fo. 13. b. John Huti/lon brought an adiLion of the cafe againil 
ychn bijhop of Ely-t for claiming him to be his villein, and 
for lying in wait to feize him ; and the bifhop juflified, that 
be was his villein regardant to a certain manor of his fee, 
"and thereupon they were at ifTue j and hanging the plea, 
the bifhop was difabled by parliament, and his temporalties 
forfeited to the king, who feized them, Hunjton went on, 
and prayed die nijt priLs ; whereupon the king’s attorney 
brought this writ, reciting the whole matter, and how the 
temporalties were fiized into the king’s hands, commanding 
thp'-juftices not to proceed rege inconfulto. What came of 
it before all the judges of England ? It was agreed, 
unanimi confenju^ that the writ ftioujd be obeyed j for they 
faid, that although the king upon the adtion of the cafe did 
lofe nothing, becaufe the damages did trench but to the 
party, yet neverthelefs if tt?e if^c fhould be found for the 
plaintiff agaiiift the king, that he ^as not the bifhop’s 
villcjp, it might be a great evidence p-gainft the king’s title, 
for the manor itfelf which was in his hands; fo as the court 
kept aloof, and upon this oblic|uecand remote confecjuence 
of prejudice to tfie king, the court did furceafe, 

Thb fame learning yoij ffiall find in adljons of like 
nature, as frefpafs, or quare impedit^ wherein the king 
lofetl^ nothing for the prefent, but nevertiielefs his title may 
be foiled i and although the books do vary in this point, 
you fholl find the niore conffant refolution as I fay. 

And 



IN A CASE 0E E.SCE INCOKSUETO. 

• « ‘ 

And for the trefpafe, take the book 9. H. 7. fo. 1 $, Bryant 

and Fairfax 5 and 27. H. 8. fo. 28. by Fitzherbert, 

“ clearly there lhall be no proceeding without making a 
party; no>not in trelpafs.** And the cafe of 5. H. 7. fo- 
j6 . of the ^uare impedity which feems t<*be to the contrary, 
isjuftly controlled .and queftioned by the reporter; but 
where the king may receive prejudice in his.title, not in 
the fame land,^ but other Jand upon the fame tide, it 
i s another cafe. As if there is land upon the title of the 
lord Dacres, or the lord Latimer, &c. whereof part is in 
the crown, and part out of the crown, in fce-fimplc, 
without rent; if an aiH^ be brought of the land which is 
out of the crown, without any rent received, there certainly 
lies no aid, becaufe it is not of the flme thing ; neither cao^ 
that plea between two fubjecSls ever be brought into the 
chancery ; Jbut whether fome kind of writ of this •nature 
may not be brought to ftay fuch a^fuit, you <hall give me 
leave to doubt. * ^ 

Now to come to the eighth degree of lois, when the king 
is to lofe any balance ; it is codiparativc, where the l^ing 
hath benefit on both fides, but yet with a difproportion.* 

. I WILL cite only that notable cafe which is i. H. 4. fo. 
8. where the cafe was, that the king had granted the office 
of meafuring of linen cloth and canvas Ibid between 
foreigners unto John Butler, taking as Robert Sherwood 
took ; there was an attadhment upon pro^bition againil 
the mayor and flieriffl of London, for not putting him in 
pofTeffion, according to the claufc in his 4)ateiit : the 
defendants alledgedj that they held t\je city of the king in fee- 
farm rendering rent; and that, if this office*ihould take 
place, their farm (hould be impaired ; and Co pray sud of the 
king. In this cafe they were oufted of the aid; for that on 
the one fide, if the office (hould (land, yet they (hould pay 
their fee-farm neverthelefs; and on the other fide, if the 
office (hould be.overthrown,^then the king’s reverfio]|^ Vid 
gift#of the office (hould be loft, which (hould be his 

O 4 dUherftbn, 
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difberifbn, ^yhich was not equal: beildes diat, they were 
upon contempt (which is alio againfl: the king) j and fo the 
aid ju illy denied. 

So if you alter the cafe in i. H. 7. and put it that the king 
granted an office of keeperihip of a park by fevcral patents, 
end upon the one pUtent the rent is feferved, and upon the 
Other none ; I fay, that in this cafe, 'vt’hetherfoever of the 
patents be antienter or later, the patent that hath the rent 
(hall have the benefit of the aid, in deftrufli'jn of the other, 
and not ^ converfo^ for it is the king’s lofs that f\«^^ys the aid. 

And for that I can ihew a nofable record, in a cafe 
betv/eenthe bifhopofEly and the •city of Norwich. 

As for the laft degree, vi'hich is, if the king’s charter 
be queilioned, without any manner of fofs to the king, that 
^jin fuch' cafe the king muft be made party j it is a reverend 
opinion, and fopported with a great deal of authorities j and 
no doubt it grew from that antient maxim in Bradlon, In 
charth rcfh' non pra-fs.mant jujlitlarli xegis d/putare^fed 
tutius rjl nt expeftent Jententiarn donuni regis and 
ceitainly there are a great ^number of books on it, whereof 
thcii mofc ctircil are, 30. AH', pi. 5. 2. H. 4. fo. 19. 

2. H. 4. fo. 25. 33. H. 6. fo. 16.; for as for the books of 
38. Air. fo. 16. 39. E. 3. fo. II. and 25. Ail', fo. 8. they 
may reev:. caaaiM'wcr, and no more perplex. 

But I do t ike the law to be otherwife this day, except it 
be in charters which are ofji higher nature thari charters of 
lands or intercOr j and this error irrew upon a mifeon- 
ftrudlion of the flatutc of bigamy; but bccaufc this is 
beyond the cafe in quellion, therefore I will not ftand upon 
it; and here I concludeany third principal part. 


Now. come I. to the laft* part, which is, the form of the 
v/rit, which dv.th require your attention as much or more 
than the former, becaufein that part will fall the removing 
of all ehe evafions and fubterfuges which have been or can 
be uied on the adverfe part. 

TThe writ hath, as I find‘in the beginning, two.p-’rts^ 
the recital or certificate, and precept or mandate. For 

tl»e 
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the firft of thcfe, I will divide that which I fhall*(ay into five 

points. Five poiati. 

First, I will grant that there muft be a recital of the 
king’s title in the writ. 

Secondly, I will prove that the king’s title recited 
need not to be grounded upon any precedent record. 

Thirdly, I wilf prove tliat the certificate of the writ 
concerning that tide, is peremptory. * 

Fourthly, *1 will^prove'that you muft never queflion 
the king’s title upon the writ. 

* And, laftly, I will anfwer fomc weak ohjeflions that have 
been made, although the affirmative proof doth in itfelftake* 
them away. , 

For the firft pomt, I will grant that which I take to be Firflt 
lav/, which is, that the king muft difclofe his title Ipecially 
in this writ j and therefore, upon this I hold it the groper 
place to tell you what writs I think are infulficicpt. 

f'iRST, If the writ be ad idem^ tfiat 4 s, doth not fuffi- 
ciently denominate the record thagftiould be ftayed, then 
there is no certainty, and fo it can*iot bind; us if the ailile 
being of the fee onlj', the writ hath recited it to be of tlie 
office.' 

• Secondly, I do confcls, that among all tlie precedents 
of this writ which I have fecn (which are very many), I 
never found any of a general writ, but that the king’s titla 
was ever exprefled by v/ay 4)f re«ital j no writ of ccrtls de • 
caujis Dohis mamlarnus nullaUnus proct'daiis j no writ 

• pro e'o quod nos ccgitainus quod inprejuJlcium nojiruni cadtret^ 
vohis onandamus^ j but the fubjcdlis ftirly dealt withal, 
and the king’s title is*eve? difclofed j*not beq^ufj the court 
ftiall judge of the title, as 1 will tell you by and by, but 
becaufe the party may be apprized how he may make his 
fuitto the king j for it wore a haul matter to fiiy, “Sue to 
the king,” and that the fubjedt ihould not know upon What 
ground to fue that v/erc to leave hitn^in a wood, and not in 
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Heeond point. 
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Thirdly, if die king*s title bv“ referred to a record, 
and the record deftroyed it, ti.ea the court is not tied 
by the writ, as appears in Bedingh< Id’s cafe, 18. Eliz. (a). 
In a by-point, where the king’s title was grounded upon 
an office recited iii the writ, and the office extended not 
to divers lands comprif'.J in the writ} there the original 
record, which the writ voucheth, governeih the writ 
itfeif, and deftroyeth it lur fo much as is not contained in 
the office. *, 

And lastly, I will not deny neither, but that if all 
the kijig’s titles be admitted both in law and facl, and all 
tlic words of the writ received ^lor true, and yet the king 
appears to be at no lofr, that in that, cafe the court is not 
bound to ftay} as ir. the cafe that 1 "put to you in the 
third part of my divifion, if the writ Ihould be grounded 
upon, outlawry in a perfonal adlion, or feizure for 
dilapidatioix<i, or the like. 

For the fecond point, that it ne'edeth not that the 
king’s title laid in the «writ fhould be grounded upon any 
precedent record^ as in inquifition, fine, or the like} 
but it is enough to recite letters patents of grants fub- 
fequent to the king’s title, without going higher} and T 
think no man Y-’bo is learned will deny it. 

Put the cafe, the king is feif.d \v\ jure cerona ab antiquo 
of the honour of Windfor; will any man lay, that if the 
king grant letters patent? unto y. S. of part rf the de- 
mefnes thereof, and an affife be brought againft him, and 
therfc comes unto the juftices a writ reciting, that whereas 
the king was feifed in right of his crown of the manor 
of Windfor, in his Jemefne as of fee, and by his letters 
patents granted to y. S. fech a clofe, part of the demefives 
thereof } and whereas neverthelefs the laid y. S. is drawn 
into plea by affife before you, ideo vobis mandamus quod nobis 
inctfhfultis^ tff c. will any man, 1 lay, deny but this is a good 
tyrit, without vouching any original record of the king’s 
btie to the honor of WinSibr ? . 
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In ilike manner, if the Icing fliall recitl irf this writ 
his tide by prefeription to grant the office of cujios brewum 
in the common pleas, or the like, is not this a fufficient 
{hewing of a tide ? a multo fortiori in our cafe, where 
the letters, patents are not extra£l:ed <jut of any actual- 
pofleffion precedent in the king, or out of any fpecial 
prefeription, but out of the fountain of his prerogative, 
and the potential part of his crown, which i * fine patroy 
fo as you inuft have tl^is form of writ or none, for there 
can be no record precedent, nor any prefeription of that 
"which is merely created; and therefore, the difference 
that hath been fpoken of* between the old oifice and the • 
new is idle, for th^ writ muft be as the cafe is: if it 
be an ancient office*, you mi^ft allcdge prefeription^ if a ^ 
new, you muft alledgc the power, as we have done. 
Now to fay diat the king cannot grant or ere£^ any 
office de no’uoy no man, I think, will be fuch, a plebeian 
(I mean both in fcience and honAir) "as fo to affirm; 

I will cite no books for it; you Ijjave the book of time, 
which is the beft book, and perpetual prlfticc. 

If the king u:ill creeft a county palatine (which is*a 
fitde model of a monarchy fubordinate), what a ilumber 
of offices are incident to the fame, and yet all de novo* 

If the king fhuuld conceive Corn waif to be too far 
off to fetch their law from Weftminfter," and therefore 
wculd credf a king's beiv:h and common pleas there, 
:jnd create likewife cleji’ks and prothonotarics, and affign 
• them the fame fee, or half the fee that is rcccivod at 
Weftmiufter, all jhefe are offices de novo. 

And. in many oi? thrtfe cafes, if*any fuch officers be 
difturbed (I mean of fo many as the king hatii ordained 
be in his own gift), the defendant may have aid 
<pf the king, or the plea of rege inconfultoy or this writ; 
and yet in none of thefc cafes can the king's title be 
funded upon record or prefeription, becaufe the oifice 
is new created. Neither is tllis the cafe of new offices 
• * alone. 
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alone, but'the like reafon is of patents of privileges Tor 
new inventions, and upon patents of fairs, markets, leets, 
liberties, and tiie like; upon all -which there may be 
and are referved valuable rents. In all which cafes, if 
they are drawn jn queilion, you Ihall have aid, or this 
writ; and yet in none of them you caii alledge either 
pofTeflion in the crown, or precedent record or pie- 
feription; liecaufc t’ncy were never in cjfc before the 
king^’s grant, but iflue out of tljic pottriti.d power of 
the crown, being put in atSi and executed by grant fub- 
fequent. 

And for the leet, you have'the very cafe in 24. Eliz, 
fo. 6. where an action of the cafe ^was brought by die 
lord of the Icct agalnft J. S. for interrupting him to 
take a mark in money, which appertained to him 
by reafiin of an amerciament in his lect. 'Fhe 
defendant pleaded a grant by letters patents from 
the king, with rofervation of five pounds, to be paid 
into the exchequer; judgment, ivhcther the king not 
confidtcdwith, i 5 ‘ci Tliisns our very cafe ; there it was be¬ 
tween an antient Icet ‘land a lect newly created; and 
adjucigod there that the fuit fhould. flay, and that it 
fhouU be trice ey fait with the k^ng. 

For die thi:ci point, the certificate of the writ 
is peremptory, atid the court concluded to believe it, 
Ae difference is plain *-0 himi that can or wjll under¬ 
hand it, dicit in the pka rege inotnjulto it fufficeth not 
the king’s, title nnpc:.'r oedy by way allegation, except 
the party mai'itain it by record, or the court be apprifed 
by the examinftion of the clcheators, or commillioners; 
but otherwife it is upon the writ, the certificate whereof 
is preremptory. For this the cafe is in 20. Eliz. fo, 10, 
wlicre a feire fncins was brought to execute a fine, and 
the tenant faicl, that he held the manor of the leafe of 
t\ve^ king for life, the revcrlion to the king; and prayetb 
jn aid, and fhev/cth forth no letters patents. Ard thes 

court 
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court *was not a little ift debate, whetherV:hift amounted 
to fuch a plea as ^ave the king a reverlion by conclufion, 
whereby he ihc*.v nothing; “ but,” faith the book, 

“ to fl-int the ft rife, ihere came a writ out of the chancery 
“ teftifyir-^ the leafe; au J there was aji end.” 

T'o the (amc purpofe, the cafe is notable in the 22. 
of the book of Allife, fo. 20. An aiixie was brought 
againft the countefs of Kent and John Fitz-Sdmuiids her 
foii; and firft, •after fomc exception to the writ about 
the ftile of c^iir.trfs^ the defendant pleaded that her hufband 
"held the land in chief of the king, and died, her fon 
within age; \fhcrcuponl* the kipg feized, and let unto* 
her during nonage i and demanded judgment, th^ 

kin^ not corjulted zdith^ £sV. : but”«faith the book, “ flic 

“ fliewed nothing i but after there was a writ brought 
“ out of the chancery, reciting the feizure, with a clauie 
“ of r£gc ir.covjuiio ; and thereupon the cot^rt awarded 
“ the planitift' ihouid fue to the kin^.” 

So in tlic cafe ii. H. 4. fo. 39. where in dower of 
Kent, the tenant pleaded the feizure, dtid if the king not 
eonfulud with^ “ but the court gave no Ijced to fti' 

(faith the book), “tdl the baron of the exchequer c^e,and 
brought in the feifurc in his hands, and thereupon the court 
“ awarded a fuit to the kin^ i” but for the efeheator, he 
muft give o<ith of the k-ifurc, and tlic counfel muft {hew 
this warrant; I'o as to tlie t.^rc muft be a verification, 
but die kij\i>’s writ be bnievtu. 

*.r* ^ 

And u concla.’.j t! :s j oint, I wlli put the famous 
cafe of Ardtn and Darcy luito this fpecial point: An action 
of wa{te was brf.uglft \yf Arden agamft Da^jcy^ and Darcy 
pleaded the attaineijr x>f Anlcj^.^ and the queen’s grant, 
referving rent; Arden replciidcd that there came.to the 
king, by the attainder of his father, only an eftate for life; 
Darcy^ after fpecial vjrdicf and argument, obtaindH the 
writ of the rege Jnconfulto \ whereupon Arden’s coun(el 
ipakc, and aUedged that the (^ueen could be at no lb{% 
• * for 
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fcr that if tlie /.ciiant for life granted his eftate, rendering 
rent, the leflbr recovered the wafte he ihould hold 
charged: but the judges faid, “ The queen hath certified 
“ us by her writ, which is matter of record, that Che 
“ fliali be at lofs if this adliou proceed j which we ought 
“ to credit j” and fo gave the rule, that Arden Chould fue 
, to the queen if he would. 

iPinrtli point. iourth pdint, that the title of the king, which 

is in our cafe, “ Whether the king,may ercdl tlie writing 
' of the fuperfcdecs into a new ofiice ? or, Whether 

“ Brownlow have right to it as belonging to his otHce 
^ of protnonotary carjiot be ‘handled upon allowance 
of the writ, is without all colour or iJiadow. 

For, firft, it is. ex diametro cbntrary to the in- 
" tent of tite w'ritj for the intent of the writ is, that 
this gueilion ihall be tried in a fuit in chancery with 
the king; ajid now, under pretence of arguing die writ^ 
you will enter into Cne title; this is to enter by the 
window, and not by thie door; and that this may not be, 
there are infinite ac.thoriti.is. 

.'As, firft, you may fee in 22. Aflife, fo. 20. the countefs 
of ivchi s cafe (mentioned before), where tlvis writ was 
brought, rccitinjr, that the king's tenant had died feifed 
upon a giit in tall from the king, and that there the 
king had feized for wardfliip. Saith PgokeSy that was 
* ferjeant for the plaintiff, ‘i' Sim:c the king's charter of gift 
« of entail, the plaintift' hatli recovered by judgment againft 
« the temint in tail, and fo prayed the aflife.’* Saith /////, 
juftice, “T hat Chall ferve you; fo title, when the Icing 
« hath lent us his plehfure; thcniforcTue to the king.” 

So in 74- Eliz. Brooke^ Jid de,Royy pi. 51. in a writ 
of entry againft an infint, the tenant Ikith, that his 
anceftor had certain lands, held of tlte bifhop of Durham 
by larights fervice, whofe temporalties are in the king’s 
hands; and Chewed letters patents of the wardfliip,and 
pnftyed his aid. Saith IVuiy^ « He Ihould have demanded 

*^judgtdtnt 
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ju^nunt if the king not tonfulted with ^^A ; then the 
Jeniaiii.Iant would have pleaded, that the lands were 
“ held>in focagc in gavelkind, and not in knights ferv'icc; 

“ and further would have pleadecl, that they were not 
“ comprifed in the patent;” but the^court rejected the 
plea, becaufe it went to the title. 

So 33. H. 6. fof 2. Danhy gives it for a rule, that 
wheiifocver a man hath a patent of the kiifg of certain 
lands, and aihf* is brought* againft him of other lands, 
and he pra^S in aid,* nient comprife is no counter-plea 
• to the aid; and yet it feemeth, that the patent by this 
is confefled aad avoided; and that it is not ad idetn^ but 
Oiould be difeufled In the other court. 'f'he fafne is 
aifirmed* by Fitzkerbert clearly; /or fo are the words, 

“ that upon the plea of j-egc iiicovfulto^ grounded upon letters 
** patents, nient comprife is no plea.” 27. H. 8. fo. 2^. 

So in 37’. H. 6. fo. 32. the rule is givcp, that if in 
an affile the di. i'^ndant plead, thA fuch a one let unto 
him the manor of S. for life, th^ remainder to the king, 
and the plaituiff will fay that J;ie that let the land had 
nothing in the land; or, that the king took nothing*by 
that Icafe; that (hall not be tried in the firft cdBrt, but 
•in the chancery. 

So in 7. H. 4. fo. 7. debt was brought upon a bargain 
and fale of goods, and the defendant laid, that he bought 
die goods to the ufe of. the dcing, and prayed in aid; 
and the*plaintiff would have counter-pleaded, that they 
were bought to his own ufe, and not to the kingV; but 
the court culled him of that plea, for that ihall be tried in 
the chajTcery. • • • ^ 

In 38. Eliz. fo. 14. there ^the order, of pleading and 
trial in the chancery is delineated and dclcribed in this 
manner:—-.When the plea comes into tJie chancery, fiiift 
the point fhall be tried, whether the king be in^relled 
or no; vdiich the books call Ibmetiines the caule, and 
ibmetimes the wwrant; and fiien you ihall proceed to^dre 
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tide, and f&tokffuc or demurrer} and if to iflTue, a 'proce^ 
deado ad capiendam inquijitionem tantiim, i^c. ; and if upon 
explaining the matter in the chancery (as the books 
call it), it fall out againft the king, a procedendo (hall 
be awarded in the nature of a command; and if it tall 
out for die king, there fliall be a fuperfedeas omnino^ and 
the court fliall lay to the |)arties, aliez'd D 'teu, 

Nav, fuUhcr, the book of 8. H. 7. fo. ii. Iheweth 
the Icatning notably, that if^ the plea'be once in the 
chancerjf, although it be upon infuiHcient caufe, the 
title fliall be examiiicd there tor the king, and it is no 
^rrorj fo much regard the coui\had to tjie Ihadow only 
®f the king^s title, an'd the dignity of the court of 
chancery. 

— ' Thl.refore I conclude-, that if in our cafe mr. 
Brownlow will fay, that the king nothing had in the office 
or fed to grant, and fo tlic writ inakcth no title for him; 
mr. Brownlow knocketli at the wrong door, for that he 
fliall alledge in chancery. 

For the objeoHons:Tiril, it is a mere cavillation, that 
bqcaufe we have deciared^of cv.nvo^ce^ and^rr; oldfee, that 
upon fhis the court i» bound to take notice tliat tlic 
king hath no title. 

For, firfl, this goelh to the title, and therefore cannot 
now be quellioned, as I have proved before. 

And, feconJ, who knows not, that by the fame fc:» are 
intended the like fees ; which iV the fame in predicament, 
viz. in quantity; whereof I might^ut you infinite trivial 
cafes that ..every rnootman knoweth, that idem redditus 
(hall be fimilis redditi .r, and why not eadem feoda be 
fmiliajtoda: 'hut 1 fuppofe that*mr.*Attorney that then 
was, thought this the fitti**ft and moft honourable form 
of penning tlie p.’t.n.t; becaufe it doth point out and 
^^demonrtrate th.at the king raifeth no new charge upon the 
and ber.des, moft of the precedents of the 
’patents which I recited before, are penned in the fame 
^nner. ” 

’■ A.. 
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Asf for the fcconcl obje6lioh, which is m^e clamour 
than of argument, and rather to be chaftifed than con¬ 
futed, that by this means all fuits may be flayed upon a 
“ fuppofed right of the king’s;” this is, 1 hope, at an end. 
You fee that this writ is no delay, but a bringing of'the 
pica to the proper epurt. And the very fame may be 
faid of the praying*aid, for affirming the revcrfion of 
the king, without any thing fhewing; whfth may be 
done in all alTiii.*s of lands And tenements, in relpe<ft of 
the king’s r«vcrfion, gained by conclufion. 

• T-'he like may be faid likewife of all writs of rrge 
tncanfrdto certifying of Ahe king’s fjizurcs j which are. 
peremptory, tliough^thcy Ihoul^ not be tried; and the 
king may recite what he will, for h cannot be counter- 
pleaded. 

As for tluit point which mr. Solicitor did admit, I fhall 
clinVr from Iiim; I think he went too far.^ Saith mr. 
Solicitor, '1 he jud^smay cx ferinio^r/vt^is take notice of 
t])e right of an office in their own c<||.irt, and of the 1 aw there¬ 
upon ; fo that if any thing contrasy to thflt be recited in the 
king’s writ, they are not to bo bound thereby; but*»I 
lily the law is otherwife, for it is" but reputation right, 
Tiiid not certainty of right, that the court may concede 
uj'oii ufage and their private knowledge; for tlie court 
knoweth not what records or other proof may be (hewed 
on the king’s part. I pray Jet tUc king have that meafure 
againfl thic fubjc<fl, that the fubject hath againfl the king; 
and you fhall find the fubjeel’s light dl no* be 
prejudiced upon a private notice of the coi” c, tKat it is not 
judicial.. And for liaat 4 aLc 25. E.^. I Aid de Rsy-y 
where in a pro'cipe the defendant made default, and it was 
allcdged, nay it appeareth upon evidence, faith the book, 
that the reverfion was in the king ; and, faith the book 
further, the court would take no heed of it, but«faith, 
it behoveth to bring a writ in the natuie of a r^ce/r, 
and then we muft give credit to it: and yet if tjiis 
•Veil.. I, P conceit 
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•conceit any man, it is not our cafe; for this 

might have been allcdged if the affife had been brought in 
the common pleas, for Browulow is an officer there and 
not here. 

And laftly, if there fhould be fome incongruity in 
the .writ, as I know it was formed of as good counfel 
(not fpeaking of mjdVlf, but of the r^ft) as is in England, 
or hath bevrii; but if, 1 fiy, mr. Brownlow will read us a 
.le£fure, h.* is never the nearer, for wercan have a new 
writ if .- j v/iil. It is not like dou'ule a'ld^ if there fhould 
be feult in this writ; but fure I am that the matter is 
infallible i that whether tiiis office and j’ee be lawfully 
created, and confirmed' by the king by his letters patents 
to Michell, or wiicther it be in diilnrbance of the free¬ 
hold of mr. Brownlow, this mull be difcuiled penes ipfum 
rsgem ; and if 1 were to auvife again, I would not alter 
one word of this writ. 

Now, as for the command of this writ, by myfolf long 
Snee, when I firll opened this cafe in tliis court, truly 
diftributed into four kinds; 

* A MINATORY commandment; 

A *i-oNDiTioNAL commandment; 

A PLREMrTORY commandment, temporary ; 

And a peremptory commandment, absolute and 
peremptory. 

The fill! kind is the clrcumfpeSie agath^ where the writ 
purporteth an .admonition to the court to be circumfpect in 
their proceedings, that they do nothing in prejudice of 
the king^without any other commaadment of ftay. 

'Eiie fec<jnd is, *‘.he fi vouts (onjlcre psterit^ where the 
writ doth lay it upon any fpccial point, the truth thereof 
to be examined being left to the court, fo as the com¬ 
mandment is condittoiiJ. 

The third is, v/herc the writ iS' peremptory, but yet 
is- for a time, and is dome aliud habueritis in mandatis^ 
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br nofm ifnconfulth non procedatis, which in^lioe as much } 
and of this kind is our writ. 

And the fourth is fuperfedeas oinntno\ with an alle% d 
D'leu to the plaintiff, wliich final writ is never but after 
thedifcufling of tlie plea in the chancery.^ 

For the court’s obedience, vdiich is the relative to 
the mandate of the King, I faid in the beginning, tliat tiie 
judges have ever been the principal examples of obedience 
to the king j and I will note’ unto tlie court four points, 
which I find •in their prcdcceflbrs concerning thi^^Wit. 

* First, their wifdom and circuinfpe(ftion j for I may 
truly obfcive, «that whwi this writ was brought, they. 
ha\ c ever done Icfs tlmn their warrant. 

So yoii fee in the call* 21. E. 3.,where the writ was 
but a circumfpcit'e agath^ yet when the plaintiff’s counicl * 
urged they might at leaft take the verdidf, yet tlie 
court flayed‘prefently. ^ 

So likewife in divers cafes, whert the- writ was con- 
ditioiial,yf 'vohh conjlare poierlt\ j^et the court had no 
mind to ntcddle iji it' after th^t writ.brcughr, nor to 
examine that point, which feemeil to be left to them 
large. . 

• So as flill their* obedience was mbre abfolute than the 
Commandment ; and the court hath ^ver efteemed 
this writ as a thing facred: for as it was the right of 
the Romans, that where a man’^ wall joined to a temple, 
if the ou^ier had occaficn to pull down his houfe, he left 
fomc of his own wall, left he ftiould touch the fitf:rcd 
wall; fo the court would never venture upon tfte utmoft 
bound pf this wait, eleft they •ftiould touch upon 
violation cf the king’s command. 

Secondly, I note the reference which the judges 
iifcd in 2. R. 3. in Hunfton’s cafe, where, after the 
writ was brought by the king’s attorney, the j lodges 
Ivould noi fuffer any public argument, but affembled in 
a private manner^ the door ftiut, and upon conferenpe 
• < Pa agreed 
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aj^rccd to dbc/tric writ, for they thought it a \hing of 
no good example to ilifpute the king’s commandment; 
a? if they were like the foldiers which Tacitus fpeaketh 
©f, crant in officio^ fed tamen qiuift mallent imperantit 
mandata inicrpretafl qtuttn c.-erqui. 

Thirdly, I note the great humility of the judges 
in the phrafe of tlic court upon this writ, where ftiil they 
fay, their hands are ciofecl; as if they were turned flatues 
or images, and Lh it they had no po-vyer or ^motion. 

Lastly, I may note the danger of your' prcdcccfibrs 
in 1° of ti’c book of Afiife, where, although tliis wiit 
was not brought, yet lihcaufe tlie court did not of them- 
felves ex officio regard fii.'hciently the king’s title, it vras 
, f;id, the jni rice was' fufpen.’ed from his ofnee, and was 
h: jncidt -jiai.u I d 

^ 4 . * 

I'o cnncl’.id.; ] V, lil rcdiiplicMt-' that which. I f.iid in the 
begimii.'ig, <t!::t i!;:;, writ did e\ er itay die Uiit v/hen it 
came, ea.ptvndy in tvro cafes. 

'I'liL cue in a direCt cafe of an adl cf parliament to 

I ^ t * 

tiiw qi*^d f*0ti Jiipt eft as in Jdedm ~fteld s 

iafe, 28. F-iiz. 

And the oihcr i-) wiiere in rcfpciS: of a mifliacf, the 
C 'UrL did progyed only <//., left dial ix pvccedcr.da 

fliojid after cornc, and come too kite. 

i Hh calc v.'.is (c!)y that an a.elion cf deceit was brought, 
and before the lum.noncrs were examined, this writ 
ca>ne; whereupon, i-fter Doity liul faid, that their hands 
we'e clwfed,P.’Vcr \cry vvorddly untied the knot; faying, 
“ I he iMirdiief is gj'tat in tills ci fg for if the fumiTionei S 
“ fhoiild die .b-jforc examinatioig tire pkiintirr hritli loft his 
action and his l.ind lor c,'cr, although a procedendo ftiould 
come after;” and cc>.:'.pared :t to the cafe of the writ of 
error for inf.in<’y, w'liere perhaps the infant was near 
his 'full age: if the writ fluiuld be brought of the rege 
huonfulto^ and then the lull age ftiould run o;i before 
lAfpetlion, the writ of error was gone and loll, and the fine 

( a ) 35.^1 6 . 



IN A CASE DIS SECE INCONSULTO. 

good former. “ I'his therefore will we lo,” faith he: 
“ examine the funiinoner de bene ejfr^ but wkIi proteftation 
“ withalj that weexpedl ajim^’it’Wctocoine.” This was 
good juiiice, and yet true obedience; but in no other 
cafe fhail you tvt:t find that the writ was difobeyed. 

'riiERf fori: 1 will end with this *10 your lordiliip 
and tile reft, that gbedietice is better than facrif.ce-y it is 
a voluntary thing, and it is many times a glo^y or I'amei 
but obedience is,cvcr acceptable. 

I KNow^thc prothonotaries are fervants of ^h^^^court; 
• hut 1 know the court will more remember whom they 
forve, than who ferves them\ and therefore I pray, as 
tiic king commands, .that the proceedings in this afllfe* 
be ftayed, and that tiie plaintiff be ordered to fue to tlwj 
king, if he will. • • ' 

Droskj, Patenti, 12. 13.11.4. 14. 11. H. 4. 26 . ^ 
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No. vir. 

* 

Case on Validity ^'Kouitaule Recoveriej, 

T'UE Jhllewin^ Oinnions'having^allr^ into the hands of 
the Edilcr.j and it appearing that they ivere given 'ly Gcntlemeti 
ef the firjl Rank and Chora ft er in the L.o’iv^ upon a fuhjctl of 
.great confequenccn, namely^ theValjJity cf Equilrble Reco¬ 
veries, it was thought that their Publication would be accept^ 
able to the Profeflion. . ’ 

■ 

CASE, 

B y a fetUement R-ade previous to,the marriage of the 
marques of Bath (then lord Weymouth) with lady 
Elizabeth Cavendlfh Bcntinck, lord Bath conveyed ceitain 
citates to the earl Granville and lord Hvde, to the ule of 
himfcl^- fr>r life, remainder to the intent that lady Bath 
fliould receive a certain rent-charge for^her life by vray of 
jointure, remaitider to truftecs for a term of 30Q years 
in truft to raife portions for youn5er children, remahidcr 
to the ufe of the firft and ptiier fons of the marriage iii 
tall male, remainders over. 

Lord Bath’s clhitcs being fubjeiSt to fevcral incum-. 
branccs, rbere w'crc three fchedules annexed to the deed of 
fettlement; the firft r>f which contained a lift of all the 
mortgages which affedled the eftates that were fettled on 
lady Bath and the ifllie bf the marriage j tlie fcconil 
contained a lift of all the mortgages to which lord Batli’s 
other^eftates were fubjccSl ; and the third contained a lift of 
fill the annuities which aftetRed lord Bath’s eftates, 

r 

« « 
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CASE ON THE VAUDIT¥ OF EQUITABLE RECOVERIES. 

./ . . . *1 

I n to iir::-:-nnify the e/Iatcs which 'wfcre.fetded on 

Jady Bath and the ii’ue of the marriage fronf the incum¬ 
brances aftl’(£l:mg them, lord Bath by the lame deed con¬ 
veyed other elidtes of great value, iji Stadbrdihire and Other 
places, to the earl of Kintioul and the biihopofSt. Afaph, 
and their heirs, to tnc ufe of tnem and th *r heirs, upon the 
followitig trults, vjz.Tipon tnu't to Hand feiled thereof as a 
collatcrr.l fecurity to protect lady Bath and lier ifilie in the 
ouiet ciijoymciit 6f their refpedlive proi/iiions and eftates; 
^a:id in ordcr'that all tlic mortgage debts might b*;* IJJfeediJy 
difeharged, it was declared, that the earl of Kinnoul and the 
bjlhop of St. Afaph Ihould, by mortgage or file of all or a . 
fufficient part of the eftates thus C'’’nveyed to them, raife fuch 
fums of money as ftiould be ry;ceilary, firlf, to pay off the 
mortgages mentioned in the hrH fchedule which affected the * 
eftates to be /old; fecondly, to pay off ‘the incumbrances 
mentioned in the fecond fchedule, which comprjfcd all the 
debts that affected the eftates fettled *on lady Bath and her 
illue ; and, laftly, to pay off the* remaining mortgages 
mentioned in the firft fchedule; aftdupon* further truft, that 
until fuch flic or mortgage fhoufd be made, the earl of 
Kinnoul and the bilhop of St. Afaph fnould, by anff out of 
the rents and profits of the eftates thus limittjj] to them, pay 
the intcreft of the incumbrances mentioned in the firft and, 
fecond fchedules, and the annuities mentioned in tfie third 
fchedule. • And it was agrAd, tfiat after all the incum¬ 
brances mentioned in tht firft and fecond fchedules Ihould be 
paid, and after all the otlier trufls declared of the elfates 
conveyed to the earl of Kinnoul and the bilhop of St. Afeph 
Ihould be performed, the earl of Kinnoul and ^he bifliop .pf 
St. Afaph Ihould ftand feifed of.fo muefi of the laid eftates 
as Ihould remain unfold or undilpofed of, apd of the equity 
of redemption of fo much as Ihould have been mortgaged 
upon truft, to fettle and convey the fame (fiibjcil tft the 
;winuitics mentioned in the third fchedule) tp fuch ufes 

? 4 intentsj 
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ai6 CASE ON THe/vAUDITV or EQUITABLE AECOVERIES. 

if 

intents, and furj)ofes, as were declared conceening the 
ellates limitcc* to lord Granville and lord Hyde, tlut is, t6 
lord Batii for life, remainder to his firft and other fons in tail 
male. 

TS^eithek lord Kinnoul nor the bilhop of St. Afapli 
ever fold or mortgaged any of tiie eifates thus conveyed to 
them, no: were any of the mortgages ^contained in the two 
finl fchcdules paid until the year 1787, when lord Bath 
and his eldefl: fon, lord Weymouth (who had then attained 
hi^ full ngc), joined in futTering a common recovery of the 
eftates e'enveyed to lord Kinnoul and tlic bifftop of St, 
Afaph : and the validity of this recovery having been 
'objc£i:eJ to by mr. Holliday, the following opinions wertj 
given on the fubjeil : 


No. (1.) 


I 


IN the difeuflion of the marques of Bath’s title to his 
eftatcain Stairordinire, in behalfof a mortgagee for 50,000!, 
I have beeil led to confider the nature of the truft repofed 
in the late carl of Kinnoul and bifhop of St. Afaph, 
refpe^ting the indemnity lands, of which the Staftbrdlhirc 
eflatc conftitutes a mateiaal part. 

Ti^R complete legal ijiterctl in fee was unqueftionabiy 
veiled in thofe truftees, who were direfled to fbnd fcifco! 
thereof, at diilej;cnt periods of time, for very diflerent and 
ufeiiil purpofes : Firfl:, hi th mean time and until the debts 
ill the fecond feliedulc, amounting to 127,500!. were 
aftuaiiy paid, as and tor a coihceral fecurity to protedb the 
purchiemefs cf Bath and her illlte In the quiet enjoyment 
of the fjt^led cftatcs : and in order that thofe debts might 


jic fpecilily difehargedj powers were given to the truf js to 
raife the I27,‘j00l. by falc or mortg.igc of the truft-eflates. 
And it is declared and agwied between the parties, that 
after fuch time as all the debts lliould be entirely paid off^ 
and the fcvcral other trufls refpe£bing the truft-elfcitcs 
ihoiild be fully performed, a new feifin ilvoidd arife 
riffpedling fuch of tlie trutt-oftapES as fitould then remain. 
« 




CASE ON THE VALIDITY 0¥ EQUITABLE HECOVERIES, 

unfoHv?«itl the equity of redemption of fuclApaft thereof as 
ilioulJbave been mortgaged. The earl of Kinnoul and his 
co-truftcc were then to Hand feifed of both cbiTes of eftates, 
upon truft tliat they and the furvivor, and his heirs, fhould 
make an effc5iual fcttlemcnt thereof re^eftively to the ufo 
of fuch perfon, &c. as by reference to the ufes of the fettled 
eftates will veft an t;ftate of freehold in the marques for his 
life in ftrief fettlement, with a remainder to lord Weymoud* 
in tail male, * 

This brief ftatement of the fetllement in 1759* leads to 
die ftate of the trufi: in the deed of 2 ift March 17S9, and the 
recovery fijfttft-ed of the Staffbrdlhire eftate, without the 
concurrence of the ^fuftces, and prez'icus to the payment of 
tiny part of the Jthcdukd debts aniounting to 127,500!, 
Tlie queftion now is, AVhether this recovery, fo fufl’ered, 
has unqueftlonably barred the eftate-tail a.iid remainders. 


which were not to have cxiftence until fucKtime as the 
debts were entir ely paid ? I am tr?ily fo^ry to find niyfelf 
under the neccffity of dilTcring in^pinion with an eminent 
conveyancer ort this qrreilion, ai*d beg •leave to refer mr, 
Macnaniara to tiie clear anfv.»cr, by lord chanccflor 
Hardwdeke, in the great ciufe of Baglhav/ antioopcncer, 
*W'hich is too well known toftand iir need of any ftate of the 
caic ,—Per Curiam ,—Theclear anfwer Isagainlt llic i‘eco-i 
« very; becaufc the recovery bv Benjamin Baginaw was be-! 
“ fore the debts were paid^ and»confev']uet!tly wlille the fee 
“ letrudned In the truU^ccs, and he could not make a goo<i 
“ tenant to the prcoCpe.'’ —Now, if fuch w'as flic conftrti^hiin 
of a devife under a will, fhall it he fcricufly fTid, that a 

limitatipn of an ufe 4:o tl*e truftees arid their heirs bv a deeJ^ 

• • 

upon particular trufts, and for the moil ialutary pui-poIes, 
until fuch time astlie debt of 127,5001. was as!:iu;aly paid, 
fliall not aftedl a recovery fjiTtrcii befne a finglc loool. of 
the debt was paid, and wdiile the fee remained •in the 
trullees ? I think too highly of the cairdour aiid abilities of 
thp gentleman who given kis approbation of the noble 
• * piaripies’;* 
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CASE OM THE /.VALIDITY OF EQIIITABLE RECOVERIES. 

marques’s title^.o Cuppofc that he will infift that the fw'fmr'* 
lecov'cry was uiuiucOionahly good. Two recoveries have 
been alreiuly fuftered, and a fijie levied; y^t unlcfs the 
Staflordihirc cilate is exonerated, not only from the 
portions of 6o,ooq|. to Lie marques of Bath’s younger 
children, but alfofrom the fubfiftsng annuities; and uiilcfs, 
after puymuil of the ddits amounting t', 12.7,500!. another 
recovery is fii/iercd, I incline to be of opinion, that a clear 
and fjfj title cannot be made tonicilrs. IVelc and Wilkes the 
purciul!^'.' A fuithcr cliiiiculty arifes, with rcrpeil: to tlie 
pow'ers effale being cxcrcifed previou.'ly to theie being 
three-years intereJl of the^ 270,000!. in arrCar, under the 
fcllovving ciaufe: ‘‘And for the purpofe of better fecuring 
the fura of 270,000!. in cafe default fhail be made in the 
payment of the fame fums, or a.ny of them, or the intereft 
thereof, for the fuace of three y^.ars next after the 21ft day 
C'f September l*;8g, contrary ro the meaning of another 
indenture of releafe 'and appointment, tiien that the 
tnitlees fhould at any tinie witnin the fiid fpacc of three 
years, with the coi'.fent c-f the marques of Batli and lord 
vifeount Vv'eymouth, f,li the StafFordihire eftate.”—This 
incongnii-y has, by fjine itran^c accident, like a reptile, 
crept into thecictd; and I am obliged to add, that the 
confent of all the* moitgageesto a Gle prior to an arrear of 
three years interen", appears to be necefiiiry to perfe£t the 
£dc of the StafFordihire eftare. One furtlier obfervation is 
neceflary in behalf of the lender of 50,000!. whicH is, that 
this fecurity ftiould be derived from the tftatc of the 
vendors, in qonfideration of his advancing 50,000!. part of 
the purcliafe money, fiAce great darger< and inconvenience 
have arifen from veiling the inheritance in purchafers for a 
Itngle day, to enable tiicm to^'make an immediate mortgage 
thereof for a cpnfidcrable part of the purchafe money. 

J. HOLLIDAY. 


I 



CASE ON ;rHE VALIDIT^r OF EQIJITABL^IIECOTERIES, 

, T preceding cafe and opi nion were lai d^cfore fir JoH N No. 

pcoTT and mr, Madocks, with the following quaere: 


“ Are you of opinion, that another recovery of the 
“ Staftordfhirc eftatc is neceflhry t^ be fullered before 
“ a clear and fafe title can be made to fdd inelt'rs. Pccle 
“ and Wiike^, for tlic reafons contained in inr. 

“ Holliday’s opinion, or not ? 

• 

WE appschend, that another recovery is no?ne^cHiiry, 

• We do not conceive that theerdb of llai;fhaw and Spencer 
furnifhes a folid objeotionto tliih. In crut cafe the principiiL 
queftion was, Whether Bagdiaw was tenant for life or in 
tail ? If was agreed that if he was but an equitable tenant, 
he was only tenant for life. * But we apprehend that lord* 
Haidvvicke, when he dccidird that he v'as tenant for life in 
equity, meant to admit that he was, hefv>rc the debts were 
paid, tenant felled of liieprefcnt equikibie freehold ; and we 
do not find, in that cafe, any princirde toalithoriie its being 
confidered as lord llardwicke's pinion, that he could not 
have fufiered a valid recovery yi equity, with a fon •gf 
21 years cf age, before the debts were paid, hcg,'.-Te the 
Jegal fee was in ilic truftecs. On tlic otiier hand, we 
apprehend lord Hardwicke’s rcafoning to ITe to this ei?'c<Sl: 
It being contended, that he had not an equitable but legal 
eftate j and t)iar, for that rcafon^ the limitation to the heirs 
of his body ihouUl be held to veil in him i lord Hardwickc 
then obieiftd to the recovery, bccaufe in that cafe his jegal 
eitate w-^as an executory devife; and he intimated, that it 
was an executory devifg too remote ; but whether too 
remote *or not, it w^as not a prefent legal cHate, cither of 
freehold or inheritance, and thciR-fore his recovery would be 
bad. He held him to be tenant ofa prefent equitable eftate ; 
in which cafe, he faid, his recovery could not be good; 
bccaufe, if his eftate was equitable, he did not think the 
words heirs of his, body would ^enlarge it. And the cafe, 
' therefore, proves no more than diis: 'I'liat a perfon claimibg 
t un4cc’ 



|a» CASE ON THE VALIDITY OE EQUITABLE RECOVEEIEI. 

vnder aneictecmory devifc of a legal ellatc, vrhen all "debts 

arc paid, and Svhen the legal fee is in truftces for that 

purpofe, cannot fuftcr a recovery before the executory 

devifc, if it is good, takes eflbdt in pollefTion. But the cafe 

does not prove, no^r do we apprehend the court meant, t'a-.-t 

where a perfen claims a prefent e»[uitable cltate to himfeif 

ainlthc heirs of liis body, or to liindL<f for life, and to his 

firft: fon and*the lieirs of his body, but which is fubjeet to a 

legal devife of the fee to truflees for the payment of debts, 

fueh (annot in the one cafe'by himfel^, and in the 

otlier by joining v/lth his fon, acquiie tlic cfinltable fe-t*, ■ 

JubjeCt to the legal fee. Bagiluv could nat do fo, hecaufe 

be was bare tenant for lire in equity. Wc conceive tlnit 

the cafes in i. Vcpn. 13. and in •1. Chan. Ca. 78. 

(recognized in Legate and bewel, in P. Wins.), aiiJ the 

principles that refult from them and other cafe', authorize 

us in thinking another recovery not ncdcifary, unlels 

it can be niaintuinodr that the marcjues of Bath was not 

tenant for life, even in equity; and lord 'W’^eymouth 

was not tenant in„tail, even in equity, fubjecl to the debts ; 

and could net be faid to^ have even equitable eftates, before 

tire hi^.d eftates were to arife. The doubts, however, of 

fur. Molliday are too rcfpcdfablc, if be retains diem, 

make it reafortable to expect, that a piirchafer, when the 

pureiiafe money is fo confidcrable, fhould not liave tiiem 

(itisiied in the manner he^fhall nnally- advife. 

j. , .. j ’ J(TIN SCOTT. 

l^in. i;;?;, 31 Alarch. lycio, * _ . , 

. ’•* JOHNMADOCKS. 


No. (3.) 


pec th”: Duk? < t 

> Cute*. 


THE cat* was tfien rcTerrcd'^to intfirs. SiDriBcTTOM 
and Hi.llidaV, wIk* gav/; the Lilovving opinion : 

A SPRINGINU ufe, or a fpringing executory trull, which 
muft have the fame condnicbon, is analogous to an 
executory devife. Each took its rife from an inclination 

•in the courts of law and equity to anfwtr die exigencies of 

< 

• It is intendsd to ccllefl the f vrial Argmnerts in this very important 
Cafe in a future pun of tliis iiublic.ition. 
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case on the tALlDI-rtr OF EqtJlTABLi^ RECOVERIES* 

i 

lTicn-*Jvnd to give them a power nearly of ^*cCimc nature 
as that which the law dilallowed,—of limiting a Jee upon a 
fee. Each is attended v/ith the fame conrequence, that a 
fine or recovery will not afte«ft it. In fupport of this 
doftrinc, wc beg leave to tranfcr'.be a pjrt of the argument 
of lord Mansfield ui the cafe of Goodtitle againft Burten- 
fhaw : * 




1 < 


Undoubt^^dly a fpringingufe is, under a deed, what 
“ a devife, upon Vhich no efiatecan veft: Tit the time 
of the tefiatcr’s death, by reafon of his having 
“ primai^ly difpofed of the whole fee, is under a will. 
“ Now, upon ^n executory devife, nothing can veil. 


‘ tnl the rcc-»fimplc ce: fcs to jcxifi:; becaufe, as that 

* . • f • 

rr.av continue for ever, it docs, durin:’; its cxiftcnce 
abfisrb the whole cpi.uitity of eftate. And'^fo, in 
lavour of iirtmt, the law uipports the pofiibility in 
‘ the fecond dcvifce by coJlfiruIng- it a devife 
*■ executory.” , 


See alfo the cafe of Idoyd and Carew, Prec.*sn 
Chancery, 72, and Shower's C.-u'es in Parllamfiit, 137, 
which clearly prove, tint a fhiltiug ufe under a deed cannot 
be barred by fine or reco'/cry till it takes effect in poffeflioiu 
In the cafe of Bagihav/ .and Spencer, lord Hardwlcke, after 
cbfervinfj that the limi-Ktion* was too remote to be 
confulcred as an excct*tory devife, being after ail the debts 
indefinitely fhoiild be paid, which might in point of time 
exceed the compafs of a life or lives in being, lays it dowii as 
a preliminary point,* * * , 


“ That the recovery (ufihred was before the debts were 
paid, and confcquently Bagfiiaw could not make a 
good tenant to the pra-cipe, to fupport the recovery, 
“ and to bar the contingent remainders.” • 


These, 
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CASE OK THE^ALIDITY CF EQUITABLE RECOVERIES* 

. 'I'hese, ve yiiavG reafon to believe, were the very -W ords 
Oi’ his lordihif, taken from his own hand-writing, and 
copied into a book now in the pofienion of mr. Sidebottotn. 

If it were neceffary to comment upon the words of this 
dsciiion, we foould fay, the recovery, being fuffered before 
the event happent'd which was to give birth to the future 
executory tru Its, could not operate to de'lroy them; becaufe 
iiagrrxaw, whofe only claim was under ihofa executory 
tru a';, had not a traiisferahlc kitereii; i.i hiFi, 

Fgreat anihoriticswe thin!: ourfelves 
warranted in maintaining, that whctl>er ilie limitations in the 
nrefent cafe be conhdered r.i. fpringing or inifthjg uL-s atlaw, 
or iprij)g'ng execut ^ry tTiJ.ls (and if tliey arc nojic of thefe, 
wc know net in \/hat clafs of limitations to place them), 
they are i.ot barred by the recoveries already fuffered 
beCaUK Ht the time of lisfi-'eiinj; thofe recoveries the event 
on wliich they tverc to take effect (nasr.ely, the difeharge 
of the debts' had not thappened. We therefore contend, 
tl'.at the Icjn'i'-d ccuarel who have argued with great 
aluiity agri'iff tho necelTity of another recovery, by 
ad«.ut:i;'g tint a peribnclnining under an executory devilb 
orald 54 elLte,v,h Ci'. all debts arc paid, and when the legal 
tee is in the truifees f;:r tiat purpofe, cannot fuffer a' 
recovciy before" the executory devife. If it be good, takes 
effect in poffehioii, drew the iaffrence for us, uniefs they 
deny the aiulogy (v/hich in this rt-hvet we think too well 
Cilabhffitd) between an executory devife and a'fpringing 
ufe or iiuii. 

RADCLYFFE SIDEBOTTOM. 
jOIiN HOLLIDAY. 


TK E opinion. No. 3, hawing been referred to mr. 
Map o C- rc 3, he gave the foilo wing opinion ; 

I DO not find, by the paper which was intended to be an 
aiiftver to the opinion on the marques of Batli's cafe, 

that 




CASE ON THE vALIDIT#1f Ot EQUITABL^ RECOVERIES. 

that tiicfc propofitioiis arc doubted, upon which #he qaeftion 
depends, viz. ^ 

lA, That if the legal cftate of land is by a deed placed 
in a truftee, and the ber.eficial intcreft or equitable elVate is 
in A for life, remainder to B. in tail^ in fuch cafe the 
equitable tenant for life, and remainder-man, can fufFer a 
good recovery to bat the eflate tail and remainders, without 
the concurrence of tire truftee, in making a fcnant to the 
fr/vcipe ; and that when the n^covery is perfedfed, the truftee 
will ftand fiyfed in truft for Inch ufes as are deciTcdl5r the 
recovery ; and that fuch recovery is Itylcd “an equitable 
recovery,” or a recovery of the equitable cftate.” 

2J, That if the legal eftate of land is, cither by deed or 
wall, placed in a truilce, upon truft, by mortgage or fale to 
raife money for the payment of the debts of thb party* 
generally, or the debts mentioned in a fchedule, and from and 
after paymdnt thereof to convey the eftates reiriaining 
unfold, and the equity of redempti'^n of ibch* as ftialJ be 
mortgaged to A, for liie,remainder to B. in tail; in fuch 
cafe, if the truftee enter, and receive the rents, and A. the 
tenant for life brings his bill for an account of the rents; a 
court of equity, in ordintiry experience, decrees an a'wount 
•to be taken of the debts, and of the intereft due upon them, 
diftinguifhing between the intcreft due ',jt the teftator's 
death (if it arifes upon a will), and the intcreft incurred 
fince his death ; and (if it arifes upon a deed with fcheduled 
debts) ai» account to be taicen of the intcreft of the debts 
accrued iincc the datc?>f the deed ; an account to be taken 
of the rents received by tlie truftee, and that vut of the 
rents the interelt incun-ed ftiall bj paid j and tliat the 
rcfiduc of the rents fnall be paid to the tenant for life; 
as a tenant for life is bound to* keep down the intcreft of 
incumbrances upon the lands. 

3d, 'That in the above cafe, if the truftee does not adl:, 
but the tenant for life enters u*)on the lands, and receives 
the rents, if a bill be brought by the remainder-man, or by 

the 




CASE ON TllE^Atllilf TT 6P ABtE ftECOVE^Ifi^i 

tiic creaitorg a;»ainft the tenant for life, the court cfttrees^ 
an account of «.he intereft in the manner above-mentioned, 
and of the rents ; and direfts the intereft to be paid out of 
the balmce of rents i and the furplus rents, after keeping 
down the intereft. to be retained by the tenant for life, 
unlefs it appears that the eftatc is infufficient to anfwcr the 
incumbrances. 'The truftcc does not ’fcommit a breach of 
truft, though he has afted in part, and lets the tenant for 
life into pofieiuon, if the eftate is fufficient iTn value. 

4tKrTF'ii bill be brought for the cvecution of the trufts 
of the deed or will, and the court dire<fts the debts to be 
railed by mortgage, the tenant fov life will* be directed to 
keep down the intereft of the mortgage, and to have the 
poffeflion of the eftate and a conveyailce. 

The conftquence is, that from the day of the execution 
ofthe deed (if the truft be created by deed), and from the 
day of the d'^ath of theteftator (If the truft is created by a 
will), tlie peifon who'Ss tr) take the fir ft eftate of freehold, 
under the conveyance dircifted to be made, takes the 
beneficial or equiiable i''terfcft iti the Linds, fubjeeft to the 
ekcrcife of the power givci; to the truftec, of railing the 
debts^y faleor mortgage j and Ifiliefirft taker is tenant fui* 
life, he is bound to keep cui.vn the intereft of t!ie incum¬ 
brances out of the rent*, and to have tlic refidiie of die la nU 
for his own benefit; if the lands are of fufiicient value to 
anfwer the amount of th: iiu'iinbranccs, lie is Intitled to 
fuch furplus rents from tlie dete rf the deed, where the 
truft is created by deed; and fioin tiic teftalor’s death, 
where it is created by will. 


This righ*’ dogs not depend'upon particular dedfions 
tliat can be named, but upon the conilant uniform courfc 
and pradbice of the court, founded in reafon ajid natuivJ 
juftice, and is as old as the court itfelf. 

The marques’s cafe is a conveyance of tlie unfettled 
•ftates to truftees upon truft, to raife nioney to difcliarge 
the incumbrances Upon the fettled eftates, and in the mean 


tunc 
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time* to indemnify them from the incumbrances, and 
fubjeft to fuch truft j and after the purpcSes of the deed 
are fatisfied, to convey to the ufrs of the fettled eilates, 
viz. to the marques for life, remainder tu !crd Weym.outh 
in tail.—Agreeably tothecourfe of the tf oart of chancery, 
the truftees, lord Kinnoul and tiij bifhop of St. Alaph, 
permitted the marques to continue the jyjficlSon and 
receipt of the rents of the unfettled eftates, for the 
purpofes of keeping down the interest of the igfinm- 
brances on tfie fettled eftates, and of retaining the furplus 

* rents to his own ufe. Now, unlefs by the courfe of 
the court of chancery ^thin jvhofe foie jurililiiftion all* 
trufts are) the marques had an eftate for life vefted in him 
in pofteffion in equfty *, if he,was nca: intitled to the,bene-, 
ficial intereft in pofteffion, but all right to the pofteffion in 
him was fufpended until the truft iliould be fully performed, 
and the coiweyance made, lord Kinnoul andnjie bifhop 
of St. Afaph were guilty of a breach of truft^in permitting 
a perfon who had no prefent right^or intereft in the eftates 
to continue in pofleffion, and reertve the*rents of the eftates. 
to this time. If the marques had rfot a prefent right ijupdef 

the truft, he has received the rents from the tinfe of his 

• • * 

nmrriage wrongfully ; and if he received th^m wrongfully 
he ought to account for them, to be applied in exoneration 
of the fettled eftates. I purfue the notion of the marques 
not having an eftate for life in*pofleffion (which is the 
propofition the other geijtlemcn wifh to maintain) thus far, 

• to fhew the abfurdities that follow from it: but therr* is 
another ftill more important. They contend, that nothing 
vefted in pofteffion of the iftarqucs till Ae fett!q,d eftate was 
difincumbered j that the limitation to the marques for life is 
either a fpringing or Ihifting ufe, or a fpringing executory 
truft, or a future executory truft ; that fucli interefts are of 
the fame nature with executory devifes \ and an executory 
devife, after all debts hiJefinitcly ftxould be paid, is too 

" temote and void, * * 

V«oL| 1. Q_ 


If 
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If thls'^bc^ true, then the limitation to the marqties for 
life, the rcvc()fion for his younger children, die limitations to 
his fonn, and all the remainders, are void ab initio: and 
(fubje<Sl to difincumbering the fettled eftatcs) the marques 
has all the unfettied eftates back again} and he had the 
occupation at the time he fufrered tlie recovery to 
commence after the debts fiiould be paid: but in the mean 
time this equitable fee fimplc was in abeyance, and did not 
belong to any body, but was in nubibui. It will be very 
extribrdinary if the ableft lawyers in the k'-ngdom fhould 
approve of fuch a fettlcment as that of 1759, if die efFc£l of 
. it was fuch as is infifted upon. • 

The truth is, that all the eftates, both legal and equitable, 
vefteJ in the fcveral parties intended to be benefited by the 
*■ deed, upon the execution of die deed, viz. in thofc who had 

legal eftates, according to the rules eftabliflied in courts of 
law} and in thofe who had equitable eftates, according to 
the rules in courts of equity j and die marques having an 
equitable eftate vefted in him in pofleflion, according to 
the rules of courts of equity; therefore the marques, having 
•'an immediate eftate of freehold in pofleflion, made a good 
tenant* to pracipe in the recoveries fufFered. 

Lh. Im, 2 J/? Jprii 1790. JOHN MADOCKS- 

No. (5.) THE opinion No. 3. having been alfo referred to fi; 

John Scott, he gave the following opinion: 

Many of the principles hereJiated are incontrovertible 
The inference which has been drawn from thole principle' 
by different genfiemen confidering the cafe, have been 
however, very different-; and it may be right to obferve 
that thofe who have differed from this opinion have no 
denied the analogy between executory devifes and execu 
tdry trufts, and yet have by no means drawn the inferenc 
. ivith which it is fuppofed they have furnilhed the gentle 
, men who have written the above opinion. The reafon 
. ing from BBgfluw and Spencer, upon the very words < 

lor 
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Iorcl*HariIwicke, appears to me to be incttfrefl:; and no¬ 
thing can, in my judgement, more clearly follow from lord 
Hardwicke’s rcafbning, and from the reafoning in the 
above opinion, than this :—That if this doctrine of analogy 
Was fuppofcd by lord Hardwicke to apply in the way now 
contended for, all the reafoning in Bagfhaw and Spencer 
was thrown away ; for if the eftate in Benjamin, being a 
legal eftate, was too remote as an executory devife, it muft 
have been too remote alfo as an executory devife ,pf ai^ 
equitable eftate ; and it could anfwer no ufefui purpofe to 
enquire. Whether his eftate was an eftate for life, or an 
eftate in tail ?* But lord* Hardwjjcke clearly thought he had 
a good life eftate in equity, which he could not poffibly 
have, uiilcls that vvas a prefect and «ot a future cxecutorjj 
eftate; for if it was a future executory eftate in equity, the 
objedtion fr9m remotenefs was juft as available agaipft the 
equitable limitation as it would have been againft a future 
executory legal eftate. With much deference, I doubt 
whether it is not confounding ieJeas, to term Bagfhaw’s 
eftate, or the eftate now in qutsftion, i fpringing truft. I 
cannot but think that, if the reafoning in Bagfhaw and 
^Spencer is to apply at all, as it riiuft have appli*] in that 
calc, on the ground of remotenefs to prevent Bagftiaw's 
taking any future eftate, even in equity ; fo in this cafe 
(unlefs a material diftercnce arifes from the circumflance 
that die ijcbts to be paid ar® notindefmite), it muft deftroy 
tlie whole of the linfitations fubfequent to that, to the 
truftees; and the intcreft remaining undifpofed muft ‘hefult 
to thofe who had it before the conveyance was made- 
After the debts arc*paicl^ there will be a fpringing truft to 
convey the legal eftate to the parties, who appear to me, at 
this moment, to have an equitable eftate, though it does not 
authorife them to call upon the truftees as yet to convey i 
tliat is, a prefent equitable eftate in fo much of the property 
as is not neceflary for the execution of the trufts, for 
difeharging which the legal fee has been given. And I 
thinllitwill be found exceedingly difficult to fay in whom 
' - Q. 2 the 
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the equitable beneficial intcreft of fo much of the property 
as is not ncceflavy to be fo applied, at this moment refldes, if 
it docs Jiot refidc in the perfons who will hereafter have a 
right to clothe it with the legal eftate. If this fort of 
conveyance is not to be conftrued to veft the prefent 
equitable fee in the feveral perfons who may hereafter be 
intitled to call for the conveyance of tht legal eftate, which 
is created td enable the truftecs to pay the debts, fubje£t to 
the purpofes for which that tftate is created, muft not the 
'gen^emen'^’ho confidcr this as a fprlnging truft, and not as. 
an immediate truft, fubje(Lt to thofc purpofes, further coji- 
.fider, Whether, if it be a fpringing truft, a Vccovery, even 
at the time they mention, will do, unli;fs it will be good by 
reafon of the eftate which the authors'of this conveyance 
had before it was made ? In Bagfliaw’s cafe, if lord Hard- 
wickc was right in thinking die limitation, if of the legal 
eftate, too gemote ; could he have held that, after the debts 
were paid, Bagfliaw a.idhls fon could h?ve fullered a good 
recovery of an eftate in jts origin too remote ? If he could 
not, and dicrc is a* ft riel ij^iaUigy between future legal and 
f!,iture equitable cftates,,muft not fueh a limitation of a 
futuPb equitable eftate be open to precifely the fame ob- 
jciftion ? If it is not, this confequcncc follows;—That if you’ 
give fuch a fsituVc legal eftate it is bad, bccaufe you ftiall 
not tic up property fo long; but you may, by giving a 
future equitable eftate, tiq it up to a period too remote to 
be allowed in the limitation of a le^al eftate. Upon this 
groiyrd it feemed, and it ftill feems to me, that lord Hard- 
wlckc rerrlly proceeded in the cafe of Bagftiaw and Spen¬ 
cer. He admitted, that if the llmi^iitloins to Bagfliaw and 
the heirs of hfs body were legal eftates, Bagfliaw would 
be tenant in tail, if the linii&tion was not too remote ; but 
he thought the limitation was too remote, and therefore he 
woul4 not conftruc it to be the intention of the author of 
the gift to give a legal eftate, when he muft defeat the 
intention entirely by fuch y conftrudlion. He conftrued 

) 
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it, therefore, an equitable eftate: but if, bylconftruing it 
an equitable eftate, he had meant, that in fucli conftruftioii 
it was to be taken as a future f;irii'.glng trull, he had done 
nothing to fave the intf-niion of che autlinr cf the gift ; -for 
the fame t>bjeftion of reinoten.fs v/cufcl apply; and that 
which, if a legal cxei-Uto-y dc\ if.', upon that ground would 
have been bad, could not be gc -u. becaulc it wgs a fpring- 
ingtrufl:. But I jppvchen.1 !or,J PI .'olwlcI. t did not confi- 
der it as afpgnging tru^l, but as an im-iiediate tjuft cArAe ; 
Knot entitling, however, the parties to call for a conviryance 
of the legal fee ^111 a future period; and I do not take his 


words to apply to an equkable recovery, if it had been 
fuffered by Benja!Tii^*(\vho he held could be tenant in tail, 
bccaufe his eflate w.is an equitable eltate), and a foi* who 
had atL.ined twcnty--nte. And I mifapprehend the cafe, if lord 
PJardwicke -vvould nor liaye held, that fuch a rcc<3very 
would hav been a good recovery in equity, b^ore tlie debts 
were paid, becaulj the fatuer atnl fon would have had 
rcfpeclively a prefant and net a lj3ringii\g equitable eftate 
in f) much of tha premifes as thejtruftees fhould not fell^ 
though he reafone.1, and undeniably, that if Benjamin -ft-as 
tft be coniidered asti devllle of the legal eftate, it was a 
devife to liim of a fpringing future cfta*e, where his 
beneficial intereft could not be preftnt, bccaufe it was to 


commence with his legal interc^J^ j and where therefore, 
in his opirfion at leaft, pot merely be;aufe he could not 
make a tenant to prtvclpr^ his recovery would be vgid, 
but bccaufe his eftate, both in law and equity, woald have 
been too, remote: apd lyilefe lord yiardwjcke did think 
that the father had a prefent equitable eftat^, and not a 
fpringing truft, merely bccaufe •he could not call for a 
conveyance of tlie legal eftate till a future period, he could 
not, upon his ovm principles, have held Benjamin tenant for 
life in equity, but he muft have held (upon his own 
principles I mean) riidt he took no eftate at all, becaufe he . 
tool^ under an equitable limitation too remote, Upon thefif 
^ 3 grounds 
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grounds it aY)pc?redto me, that in lord Hardwicke’s opfnion 
Benjamin andfiis fon, being 21, could have fuffereda good 
equitable recovery, before the debts were paid, which 
would have veiled in them the equitable fee of fo much of 
the property as Ih^uld not be fold by the truftees; and, 
admitting the analogy between future executory devifes of 
the legal eftatc and fpringing trufts, it appeared to me, that 
courts of equity had not conftrued conveyances of this fort 
to be intended to create future fpringing trujis^ becaufe 
then fuch ‘limitations mull: be a^cdlcd b/ the fame 
obje£lion of remotenefs as applies to future executory 
•devifes, which are too remote; bil’t has conllrucd them to 
create prefent equitable efiates, with a future right of 
^calling for the legal clbatc j permitting a*recovery to operate 
upon that prefent equitable eftate, and holding it to give 
the p^rty, who, if he did not fufter a recovery, could only 
call, at that future time, for a conveyance of the legal 
interell, according t6' the quantity of‘die eftate which he 
took under the inftrumont that created the tiufl, a right at 
that future time to' call ft./ the legal fee in fo much of the 
efta^ as the truftees lilould not have fold. It was not, 
therefore, my intention to deny the analpgy which has been 
mentioned ; but to fubmit, whether tljis is not an immediate 
equitable eftate, inftcad of a fpringing trull; and to afk, if 
it is not, how the fpringing truft in Bagfhaw and Spencer 
(lidinitting the analogy)‘could be good, when^^it was as 
remote as the executory devife, which lord Hardwicke held 
wodld have been too remote. 

I HAVE thrown together thefe obler\'atIons haftily, but 
with a view jhat I ifiould at lealf be underllood. I have 
before faid, that I cannot byt admit that a purchafer caimot 
be reafonably expedled to give up objcolons Hated by fuch 
perfons as thofe whofe names appear to this opinion; but I 
have^’much anxiety that this point Ihould be farther confi- 
dered, becaufe I cannot too much fulpeft my own opinion 
vponfucha point, follrongly difcounlenanced as it appears 
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to tJe b} the language of that upon which I hav 2 been obferv- 
ing, and the importance of the point tc| the intereft of 
the family, as to the eftatet* not included in this purchafe, 
Fialccs It impoflible for me not to fay explicitl)-, that the 
title to ^he other parts of the eftate muft not be iufFered^ 
without further confideration, to reft upon any opinion of 
mint. 

l,in, Intiy Apul 15, 1790. J. SCOTT. 

• * • 

ALL th" preceding opinions weic laftly laid before mr. 

• LARNE, Vilth this . 

“ What is jbur op 111011 upon this point ? Are the 
" lecoi cues fullered 6f the truft eflates in 1787 bati, 
“for the reaftns m meflr'^. Sidebottom’s and 

“ HdLLiDAI’sopinions, or not?” • 

% 

I o which he gave the following anfwer: • 

Could I have entertained a dotSt on the point upon 
which my fentiments arc now required, alter admlUing 
tlie principles luid authorities noticed 111 thc^opinions of 
the gentlemen who have thought the recovery of the 
t'-uft eftates infufficient for the purpoles intended by it, 
that doubt would have been remov ed by the reafoning of 
th gtiitlemcn who h«iye diftefcd from thofe opinions. , 
JJut, abftradftd fi on» any other influence whatevci, I could 
not have hwfitatcd upon the pi maples and authofity laid 
down and reputed to m the pitmifes, but in cfFe6l 
denied in the coficluflon of the fii ft-mentioned opinions, 
to confider the recoveiy aljeady fulFered by the marques 
of Bath and his fon, of the truft eftates m queftion, as 
valid and effectual for the purpofe intended, as any future 
recovery, at any other period whatcvcT, could pdifibly be. 
The allowtd analogy between executory dcvife% and 
future or executory ufes or Vufts, I apprehend, denies our 
• - admitting 
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admitting validity to a limitation of the latter dcfcri^tion, 
that vvould bc^too remote under the fhape of the former; 
and leads to tus corichifan^ that if a limitation after pay¬ 
ment of debts, not htnited in point of time, would not 
be good as c'i ,c':ccutory dev:Je, it would be equally void as a 
future executory ufe or truil. Lord Hardwicke’s opinion 
in Bagfliaw and Spencer, t cafe referred to and relied on in 
inclTrs. Kclflday’s and bidebottoni’s opinions, tells us, in 
anfwer to what hiaiordfliip obferves was argued, of its being 
goo^^s ^^-\ACxecut^'y dtvife^ that it *Vvas too rtmotCy being 
after all debts ind'-f.nitely be paid; which miglit in point 
^of time exceed ;; life or lives in King, or fny other time 
allowed by law. 'I'lic direct inference from the above- 
mentioned co..clunon^ connedfed with tins opinion of 
'lord Ilardv/ickc in the cafe referred to, I conceive, rV, 
that an executory ufe or trud, after payment of debts 
unlimited in point of time, would be void as too remote. 
From tkefe preir- if. '/therefore, 1 fliould have concluded, 
that the ti if I hunted in the prefent cafe for a fettlemcnt 
after pcyr.i'rA of ihe dd-^, directed to be raifed by fale 
of, the lands now in qyellion, a payment unlimited as 
to tifkiC, and winch might not be made within any period 
allowed iy l. v. ic;i the executory devifes, would have hi.cn 
void as an exetutoiy ufe or trull: (except, perhaps, as to 
the maiqucs’s ellate lor life, and hi.s lady’s jointure, v/hith 
were confined to lives injjcing); and confequcntly, that 
fuch trull, never coming into cxiljcnce or cfFedl, could 
be nj more the fubjtcl of any valid or operative recovery 
at any future period, than at the time of the recoveries 
alrcatly fuflhrcd. ilut«that the trujly being void after p.iy- 
ment cf debts,V.ull have rcfulted to the marques of Bath, 
as not difpoled cf by him j and that the conveyance and 
recoveries by liim, of courfe, made an eqi ituble title after 
and fubjedt to the trull for payment of dvbts, which left 
no room for the aid of any future rccovciy ; this, I (ny, 
would have been my conclufion upon the cafe, from the 
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miaiogy between executory dcvlfes and executory ufes or 
trujis-, and lord H.nrdvv'ick.c’s o,)iiiion in jpagihaw and 
Spcnc-r, conlidcring the truft in queftion as future and 
executory^ after payment of tlic deles diredled to be railed 
by the truftees. But a further attention to the reafoning 
and decifion in the c.ife of Bagftiaw and-Spencer, will 
by no means indeed fufier me to confider fuch truft as an 
executory or future iruj}^ giving m intcreji at all to the 
objeCls of it before the debts were actually paid \ fo.r the 
dcviic to Bagfliaw In that cafe was hcM to be an intereft 
atluaUy ’•jejled in him, fubject to the truft for payment of 
the debts: bollt the MJfter of ^e Rolls and lord Hard-* 
wiclce (^recd in that point. For t!ie firft confidercd it, 
though clt-arly a trail: and nr«ta legSl ii.tereftin Bagftiaw,, 
yet as railing within the rule in Shelley’s cafe, to give him 
an eftate tail, executed j whilft lord Hardwicke, upon the 

ddlindtion between a truft and a Ic^al eftate,*denied the 

Sl 

o;'eiT.t;cn of that rflle, and held that a*r.t:fhaw took onlv 
ejitiii I'jr ij'c. T O' ihew that lard *f-lard\vickc agreed v/fth 
f'e Jviaftcr of the RoIi«, that iii^rna-./’* cilate was vefted, 
and liicn as would have given elude to his recovery^ ft 
had been an ejiu^e tail, we have to obferve,* tliat he 
divided the calc into two general qiuiiions;—Firft, 
Vvherher tie eidate licvlud to Bagfiiaw' w^r.s a truft or 
legal ('date ? Secondly, i’uppoftng it a triift, Whether 
it was an eftate tail to him, 8r an eft:,te for life only ? 
Upon •'\\(efrjl, he deckrec his opinion, that it was merely 
a inf m equity, and upon wliat liad been argiieS in 
fuppcit of a legalcjlatc, that it might be good by ivay of 
executory devife, hi# lorcffuip alkcd, '‘‘But cjould Bagfliaw 
“ thereby take a legal eftate f”,"!'© which he anfwercd,he 
could net, or did nqt if he might; and Ids devifee could 
not claim it from him. In aifirmance that he could not, 
lord Hardwicke faid, it was too remote, being after all 
debts paid. And to fliew he did not if he might, 
that is, even fuppofing it not ^oo remote as an executory 

devifcj 
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devife, he ftys, “ but a clear anfwer is, Becaufe the 
“ recovery h him tvas before the debts paid, and con- 
^^fc]uently whiljl the fee u as in the trvjlees, and he 
« could not make a good Uvant to the praecipe.” Now 
wlrat was this i clear anfwer to ? Moft evidently to any 
claim of Ba'’;{liaw’s devilee, founded on the fuppofttion 
of tlie cft,’tc deviied to Bagfhaw being a legal ejiate by 
luay of executory devife. Under fuch a, fuppontion, lord 
H.Tpdwic\c faid, Bagdiaw’s devif^e could not claim the 
cllate fioin him, for it was too rcm:te\ but that a clear 
anfv/c-, whether too remote or not, vvas,^Bccaufe the re~ 
xrovery was fuftcred by him before the debts paid ; and 
confeo/jently before his t ilate, eohfidcred as a legal one 
by xvay of executory devife, could be vtfled in him. “ And 


“ iherf proceeds lord Hardwicke, “fuppofing it a gooddevsje 
“ In hxv to Ragihaw, this would prevent its p.ifling by 
“ his wilf; that i^,Jf{ppof/:g it ag:cd executory di vife of the 
« legal ejiate, the recovery being faffered before it veiled, 
« would prevent its jia.Ting by IJagfliaw’s wiili” xvhich 
piadc it neetp.ry, his fordfliip faid, for the plaintiffs to 
*a(lMit (what his lordlhip had juft before declared to be 
his opinion), that all the fubfequent devifes were tru/li >// 
equity. But «whcre in the name of wonder could be 


the neccjfty for, where the avail of fuch an admijfs'i, 
if th'fe truf.s were alfo^to be held executory and futuie, 
not vcftin2’till after payment of debts? Certainly none ; 
fo^ the fame clear anfwer would have cxifled to tl;e 
plaintiff’s demand under that admiffion, as under the 
(uppofition of an executory devife, tlut the recovery 
was fuftcred* before the debts paid, T^his trujl tliercforc, 
which lord Hardwicke field Bagfhaw to have taken by 
the devife to him, and which he faid the plaintiff was 
under the nccejftty of admitting, to avoid the objebhonfrom the 
recovery having been fujfered before the debts were paid, tsxyxlik 
• pf neceffity have been a x^Jlcd trufl j td which lord Hard-' 

Vicke did not direct or conlidcr the faid clear anfwer 

* of 
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the recovery being fuffcrcd before the dJcbts were 
paid, at all applicabk'y and fuch a one a^ reduced the 
merits of the cafe to what lord Hardwicljs termed the 
fecond and main queftion; and of which he then pro- 
:eedcd to a very elaborate difeuffion, vi^. Whether Bag- 
ftiaw’s edate was an equitable cjlate tally or for life only ? 

It is moft evident^ that no occnfior. nor room could tlien 
have exifted for any attention at all U this quyiiorty much 
lefs for the paSns lord Hardwicke beftowed • upon it, 
unlcfs the eftate devifed to Bagfnaw had been held vrjled as 
an equitable intcrefl:, fubjcdl: to the payment of the debts; 
for if not vrjiedy his recovery could not have operated. 
upc'U it, though it, had been an cfVate tail; and as he 
was dead withoflt ifi'ue ,bc-fore« the debts paid, it^ 
never could take effect at all, any more than if the 
devife to hjm had never cxiiied; the point, therefore, 
vdiat eJlaU Bagfhaw took under the devife in queftion, 
could not in any degree liavc influcRced the right of the 
parties at tlie time of the difcufllon, under any ether 
Juppefition than that of its 4 )eing h vejled intereji 
and j'uch a one as, if held, an citato tail would have enaBkd 
hhuy by means of his rccovcryy to have made that ^ifpofltion 
of the eftate under which the plaintiff claimed. If 
lord Hardwlckc had not actually nffr?ncil that fuch was 
his opinion, in tlic melt dircSi and explicit termsy I fhould 
yet have thought the i>iqiort.l?it nuinner of his treating 
the queftion, whether Bagfhaw took an eftate tail, or 
for life only, would not have admitted a doult of it. 'But, 
confidcring the ufc that has been made of, and the inference 
drawm’from, fomsf cxPrefllons of his lor{||hip’s, without 
regard . to the context or, circumftances cxplanatoiy 
of their application, I cannot fuppofe his expreiSons 
will meet with lefs atientiony when fupported by neccilkry 
and obvious inference from context and circumilftances 
deeifive of their application. His lordlhip, after declanng 
his opinion tliat the devife to^rfagfhaw was a truft inequity i 
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that the argument for an executory devife would not 
anfvver the p* lintifF’s purpofe> as the clear anfwcr to it 
was, that the recovery was fuffered before the debts 
paid, and therefore it was necefary for the plaintids to 
admit that it was a trujl in equity ; procectls to lay, 
that the fecond or main qiirjir.n (wliethcr it is an ctjuitablc 
cflatc tail, or for life only, with contingent remainders to 
tlie ifilie) Jepcndi-il on conlhn :! .i of the words, 
“ heirs of the body,” ^cc. ; tite v .U in the will, whether 
as words of Ihnltaiton^ o: puieliife: lor if of hmii^itisn.^ 
he was ienajit in iail^ and tlie rf.covery was good 
;n equity : if of furchojc^ he was tenant fzr life c}:h\ 
and it (that is, the recovery) was void. Such were Ins 
lordlhip’s words, according to the report of the cafe 
from which the quotation In mcHrs. Holiday’s and Side- 
bottom’s opinion appears to have been taken. Is it 
pofiible, after this, to lefort to lord llardwiclce’s doctrine 
in the cafe of Bagrtiaw and Spencer, as an autlioritv that 
the limitation of an eft^w, after a trull for payment of 
debts, docs not give an equitable vcftcJ interell, fubject 
to"‘tb^' payment <»f debts; that an eftate tail after fuch 
payment .a ait inter*, ft jo vfed-f fo as to capacitiite 
the c(fui qur t.ijjl of fieii t (late to tW it hy r.ejtvry; 
is it poftiltle, 1 fay, t(j conceit e tliat lord IlarJwickc 
held the ruftLTi.'tc: of tlie /vestvrv by Baglliaw/></i;7v 
debts were pe:ui\ a clear anfwer to t!io claim <»f Ih/gibaw’s 
devifee, when he declares the ciTecl'of that recovery/^/i- 
perJed cn tie corfrurdsn :f the iisr,!), heirs efthe hodyf 

in the devife to JJagPnaw; for t!i,'U if^ih.y were words 
of limit.tion, he \^ 44S , idlj tt in tail, and the recovery 

was good in equity ? Ca:i any fuch pflion be anUmed as a 
ferious inference from tin; cafe of IJagfliaw and Spencer, 
to be maintaine d a jnoment in. the tinJerllandiiig of any man 
who will be at tltc tr. ul lc <.f reading the report of that 
cafe; and lord ITarJv/ieke’^ afgumetit and opinion upon it. 
I have entered ti)u«, perha.p*-, loo lediouflv into the cafe; 

/ t>f 
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®f Bugfhaw and Spencer, to fticw the fallacy that may 
attend an inadvertent rccouife to particula| fentences or 
exprejjlons dtlached from their context and Klation to the 
general argument or difeuflion in which they occur ; and 
I am mii'lakcn indeed if, after reading t]^e cafe referred to 
by the opinions of mefi'rs. Holliday and Sidebottom, any 
profcHIonal gentleman can difeover what fort of counte- 
jiance thofc opinions can derive from it. apparent 

abfurdity of t!ie r?‘fot t, from gentlemen of Icfs profcjftonal 
chcniclcr unri iiLUitics^^wowXfl have c.vcuied tlie^attention I 
have now paid it. But when gentlemen of fuch eminence 
and character "in the pmjfeilion will attempt to fupport a. 
novel opi.’ilo'i by a yuotation from high autltority, xvhicb 
though wbeii taken*in a detaehed i^ate appears to apply, 
yet when connecteJ v.’iih a few preceding or fubletjuent* 
line**, in the place from whence it is taken, is found to be 
quite foreign to the purpofe ; I think it of fomc ynportance 
to the prolefiion to. have the w/////•.• clear]v pointed out, 
and thofe confeque:ices prevent.'^ that might othcrwTfe* * 
attend a too implicit r..hance 04 the rtfpedt atticheJ to 


fuch nam>>'. • •, 

"i'liK fuheit: v y. neral lu'-cxT'rcffld Ids doubt, JVhctlicr 
R. ii not coi)K»'jjiJ.';*g id.a , to ^J;vJ:f!''.a’.v^'^ clVate, or 
the eltate no',,* m (juelfijii, a r.'vfuV' tnjfc’ It certainly 
is confounding of(v. tv.eh s; .’-/ces a c>j::furion o' ideas) 
to call a VI.’ 'I'i y (as tiiat ttf Ibiglh.iW was acfcnow- 
ledged an'J.nhi’med to ly.-, and;.'* t!iafiiu\v in q’.ieflio.i mult 
upon thcy/.v.er I tliink,'i:jpe:ir tf) be) bytivj natme 

ot/7 sPRiKGiKvi p y///. ,\nd it m;:\ b-e |v.- 'per to oM'erve, that 
tneexpreiliony/';y.vy.'W”' i'«i,whic'!i 0 (*curs(.n lb'soccaiton, 
in company witlt that c-f .b'/’.'/y/ASf ii-'J--, lec’.v.s to be equally 
the fubjeit ot correction as applied in this cafe ; for the 
intcreft intended to ra-’:e cfieCl afur paycaent of the debts, 
whether Vi’jied ov could in no Icnfe come Ruder 
the defeription of Jlrir.rlur t-fn : th-ey wfie not s^f.s 40 
aiile under the oiTginitl ccnvcy^.ncc to die trultccs, or to’ 
• which 



CASE ON THE VAtiDITV OF EQUlTAtJLE RECOVERIES 

which thole truftccs were to ftanJ feifed. No j the ufg 
w to contli^iie in the triiflees, until, and in order to, their 
Jr'i . '.g arni ch ii'ryir.gihc furplus eftatestothe ufes diredled, 
after payment of the debts. The ufes of fucli new fcttlc- 
rnent and conveyance were not to fprbig from the original 
c(iyveyn',Kc\ they were no part of the ufes limited by ity nor 
tobcfi.rvcd by the fc‘>f:n acqv'red hy the trujlc.-s under that 
cenveyarxey bi;t were to derive their cxiftcncc as ujes from 
the neiu feitlcmrnt cr eonvey.inery fo to \je made by tkofe 
irujlees iii whom the 'whole ife and legal ejhite was com¬ 
pletely veiled by t!ie orija'ii:.! conveyance. A fp: inking 
ufc, therefore, feems entirely outV.f the ipielion, unlefs an 
arbitrary or capricious ufc of word», aiiflng from fome 
dffulto'y or fprirging i.xjs, can impart any fhiaing or 
thrin 'ir.y aujllty to a.v,'.', where llie conveyance from which 
it derives its exiftence tx ve it no iech movemi-'nt. I HioiiKl 

r ^ 

not have noticed tbiis exuberant freedom of ftilo, but from a 
fi I ioi;> pc-rferdif .1 t'dat a c'^Uitfizn of in any lienee, 
V'l-.d' In (.'■M'.i'oun.i t'y itisf by uelioying t!'„'t 

prcc:i;nn of t!. it d.ihne.! ion .irnong its o’ojectf, which 

It t”.c \c: v grou.i.l-avck cl .II kiKiwLdgc; \jminj ft 
^erdasy cl: it, J;f:i:,::io rerr'n t-ord-tur." 
i o'-ii'i-r. vy, that the folicitor general has inferted in h:’.-- 
opi/iion V. h.'.t Irikes me as an ob’iip'.e parenthetical gl.incc 
f'f riutu'.' ai anv poliih'.e fuppolition cf .i ir.alerinl dilcrf^nre 
teLwcen f.e 1-^01:11 ca/e,and that of iiag^haw and Spencer, 
from the ^h*.un'l'ance that tlie debts to be f):iid in the 
prt^feiil cJ • I’le n'.'iindefinite. And ritiieuknSyl conceive, 
would he t!ie attempt of any argument on tliat ground, in 
fn'port of the .liidiry of the limitations, after payment of 
rhed.wbt', ii;*tlas cafe, as ^ future e:.ct.utory trufty cn: again! 
\.\\(t\v‘I'ljlmg a pr:Jf<:t cquil.ibic tht rrjl.^-.xs in liagfhaw and 
Spencer. W e are to cunfider, that it Is not the unafccruined 
quai7tum cf the charge that renders the limitation, after 
payment of debts, rv>o remote a.s an executory or future 
. intcrcl, it is tire indehicitenefs of tlie period or time oj 
payment (that i?, of t\\a eommenc'tntent offuch future inUreJl) 

that 
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that«prevents its validity. The ipecification dFthe debts to 
be paid advances not a ftep towards limitmg the period oi 
their being raifed and paid: that remains emally nnlimitcd 
and indcfmitc., whether the debts be afeertained or not; and 
may equally, '\npoint of time^ exceed a l^e or lives in being, 
or any other period allowed by law for executory eftates; 
and, confequently^ is equally liable to the ob}e£^ion of 
remotenaf'’. If any diffcreiice exifts between l^ic prefent cafe 
and that ofBagfliawand Spencer, from the circumilance of 
the debts iy the prefeat cafe notA/’/;;^ iiidrf nitOf-which can in 
any degree influence the prefent queftion, I apprehend it 
muft operate^ntirely//j/rf'yswr a vrjlcd injiead offutui;e 
in^crejl in the prefent cafe, and render it a Jfrongcr cafe in that 
refpect than BagQiaw and Spencer. If a limitation after 
payment of debts indehnitely, and where the unlimited 
extent of the charge leaves it undetermined whether it 
niay not e’xhauft the whole trujl fund^ and leave* 
fer the idtcrior limitations to att*ch upon ; if fuch an 
uncertain benefit, 1 fay, is hehl to be a prefent vejtcir 
interejl^ where can be the roop for tioubt in a cafe where 
the depiite limits of the charge, compared with the fqnd, 
difclolJb the certainty of the prefent cxijhnce of^a beneficial 
• intereft, as the fubjed't of the ulterior limitations ? 

As to the reference to the duke of Norfolk's cafc, and 
fome obfervations of lord Mansfield to cflaolifh the allowed 
analogy between executory* devifes and fpringing or , 
cxecutdry ufes and ^ufts, it is evident they are in fupport 
of an opinion founded on fuch analogy, viz. that wha* would 
be too remote as an executory dez-ife, is equally fa zs z. 
fpringing ufc, or luturt executory truft ; ^d, confequently, 
that the limitation in the present cafe, after payment of the 
debts unlimit^Hl^n point of time, and which might exceed 
any period allowed for executory devifes (fo far, at Icaft, as it 
is not confined to lives in being), caimot operate as a 
fpringing ufc, or future executory truji, and can be*valid 
mly by ^vay of a vejled truffy as in Bagfhaw and Speijcer. 

This 
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This concKifion excludes the application of the refl*rence 
made by the fame gentlemen to the cafe of Lloyd v. Carew, 
which, as itolJy concerns the infulEciency of a recovery to 
bar the Jhifting or fpringing ufe^ feems irrelative to the 
frefent cafi\ unt|j[ the previous quejlion refpedling the 
exiftence of aufe ortruft of that defeription here lie decided 
in the affirmative \ which feems utterly impoffible, without 
denying tht principles reforted to by meflrs. Holliday atid 
Sidebottom, refpe£ling the analogy between an executory 
devife and r. fpringing ufe, and lord Hardwic^'.c’s opinion 
in Bag (haw and Spencer j ajid from which indeed it might 
have been expected thofe gentlemcft would have drawn the 
neceffary inference thcmfelves, inftead of referring that tafk, 
us they have moji ingetycufiy coi\Xx\s(^^ to do, to the folicitor 
' gejieral and mr. Madocks ; an inference too obvious to the 
latter gentlemen not to occupy the very frf words of their 
joint opinioii, “ thed another recovery n ;:ot necefl'itry.'* 

I MIGHT here c^ofc my P.ntlmenf^ on the cafe, by 
' joining, as I moft clearly do, in the J.nnc inference from 
the fame principles. Kut^I fli;Jl proceed through a few 
lilies more, in order to not’ce a cafe or two in conhimation 
of die doctrine, in the cafe of IJagfliaw and Spencer, in 
regard to the vejling of an innnediate intcrcjl under a 
limitation, after*paymcnt of debts, in Wallis v. Crime‘s, 
1. Caf. Cane. 89. Upon a conveyance by to trultccs in 
truft, that if his fon B, fix, months after his father’s death, 
fecured to tlic truftecs 500!. for the benefit of B'i younger 
childfcn, then after juchJecurity firjl given to the trujleeSj to 
tonvey the*latuh to B. and his heirs, and until the time limited 
forgiving the fccurltyito (land feif«*J iOt.the ufe r,f Bds tldejl 
fon^ and in default of fucb fccurity on his (the cldeft fon’s) 
requelt to convey to him \ B. being in pofTelTion mortgaged 
the lands j and though he died witiiout giving fuch fecuriti’, 
yet hisrmoitgage was decreed valid againft the defendant, 
his ^eldelt foti; though it was contended that, in default of 
giving fecurity in fix moiitlA after B.’s father’s death, the 
* truftew 

7 
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truftees were to convey to the defendant^ and the fecurity 
was firft to be given, before B. was to Juva any thing in 
the lands. Now this cafe was free from thJ objection of 
remotenefs, ev'en if confidered as a future Executory trujf^ 
vefting no intereft in B. till after tl]*; fecunty given, 
according to the exprefs direction of the truft, and yet it was 
held to be in equity a vejled transferable intereji in B, 
fubjc£t to*the payment pf the 500I. cven*bcfore any 
fecurity given, * 

In the cdfe of Norfh v. Champernooiis l,*Caf. Cane. 
63. 78. (alfo reported 1. Vern, 13.) there was a truft after 
payment of debts for A. iti t lil, wjth remainders over j and, 
it was held, that a Bccovcry fuft'ered by A. xvithout the 
concurrence of the t)*ujh’es^ bayed the*remainders. It is not 
indeed noticed whether the debts w'ere then paid, tho’ugh it * 
appears by tjie decree, as ftated in Can. Caf. 78-9, that 
there were debts to be paid out of the money for^wliich the 
eftate was fold, by thofc claiming binder th 
thofe, however, might have be^i the debi 
teftator A. who fulFered the resrot ery,» as he deviled the 
laiuis fur payment of debts and* legacies, according tp 
Veinon’s report of the cafe. Front the lilcncc, ho^'cver, as 
to that point, we may infer, that the trull being after 
payment of debts, was not fupp(>fed to infueHcethe quejVun j 
and it is a direct authority among others, that W'here the trijl 
is coniidered as veflcd in thofc 7 afes, the concurrence of 
tile trujlec is not nec^flary to the effect of tlie recovery. 
And in the cafe of Haskett v. Pierce (1, Vern. 226.), where 
there was a de\ifc in trufl to pay debts and legacies, and 
afterwards to A, in ftiil, '^ho levied a*finc, arid died before 
the debts and legacies \vc e pay^, the lord keeper was of 
opinion, that the remainder-man w'as barred by that line 
and five years nonclaim, 'which fuppofed the equitable intail 
Vfjlcd ill A, ; for otherwifc his fine could not ^avc 
baiTcd, becaufe “ partes fnis nihilhabuerunt** • 

V 
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Here I*may likewtie notice, what is obfervcd in the caf^ 
reported 2. Vratr. 346. where the teftator ordered that all 
his perfoiial Mate, after his debts and legacies paid^' (hould 
be laid out in lands to be fettled an there diredted ; th^ 
reporter obfervesii that though it be faid the inonyy was to 
be laid out after all legacies paid^ yet all hefidcs what 
ferves to pay the legacies fhoiildbe laid *001Now 
this fceins Very analogous to the confidering *the futplus 
interrjl inlands fubjedled to debts, &c. vcjiing prtfcntly 
in the pcrlal*s to whom the lands art limited after payment 
of fuch debts, &c. 

In the cafe of Dale Colcmrfn, i. P. Wm'-. 145. and 
2. Eq. Abr. 3oq. the devifeupon whirh the cafearofe was 
of debts,.and thp recover^ there was luffered 
by the devifee before the d,hs were according to the 
report of the calc by mr. \ inLr,and (L.ieJ 2. Kq. Abr,; and 
vet lord H,m court does not Iccm to have conlidered that as 
to ihe rce^verv, as I collect fi 01 n what is Itated 
of his decreeing the ftid de\ lice's iliarc to liiin ;;; tai/\ 
remainders over, tfccnufe that ivas thought nnre proper, by 
ifin> own C'^unlcl, than wi ejl n tr, fe. 

I'he next cafe I flniil mention appears not, I think, at 
all deficient either in (ijcr.gth <»f cncunulance.s or in 
wc’ght <.‘f autlft'iity. Tiie t.nc I n’can ;• t!;;:t of l.-ar- 
narcifton t'. Cajttr, bilore the Ends in 1717, rv-porteu 
2 . Drown Caf. Pari. i. \ wljeic ihetei't.'t », .iftei empowering 
hi.s executors to receive tiie rents and nrofits t'.'.ercof, for 
difcljarging his debts in .lid of otiier fund ,, iie\iild certain 
manors, fi*%h tune as hn iJebts auil ugaL^es JuCUtd he 
paid by the rents and j'ro^.ts thwMjf,. to Ins uiuje E'. ers 
Armync for life j and it i'e Ihc'uld have any ihhe male, 
then to fuch iffuc male aiuf his heirs tor ever; and in c.ife 
he left no ifi’uc male, then, after fuch time us his debts ar.d 
I’gaci^ were fully pain fwtAcs'x'icii one of the manors to his 
nephew Style in fee, and tlic other ti another nephtnv in 
fee ; and the teftator iji hk> will declared, that his debts 


0 
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were *onIy thofe which were mentioned in a fcficdule, and 
no more. The teftator afterwards mortgaged one of the 
manors for 4000I. and out of that money plid off all the 
Jeheduled debts ; and afterwards by a codicfl deviled fpme 
new-purdiafed lands to his fiid nephews*in fee, and died, 
leaving the faid mortgage of 4000I. undifeharged. Upon 
the hearing of the caufe before the lords, three queftions 
were madeTor the opinion of the judges:— Firji^ Whether 
the will did extend to include nil the debts of the teftator ? 
To which tffeir opinioA was delivered, 'I'hat itfTid extend to 
include all his debts. —Secondly, W'hcther the eftatc for 
life was z'ljied in Evers Jinuyne at tlie time of the recovery,* 
btfor^ alt the debts Wiit e paid, fo that he could maie a tenant 
to the prtecipe ? Ujlbn which ^he unanimous opinion of the 
judges, after being allowed till the next day to confult upon 
it as a queftion of great importance, w as, 'I'hat the eft.jte for 
life was vcjied in Evers Armync at the time of ^hif recoverv. 
—'rhirdly. Whether the remainJerlo Style that 

nature to be barred by the recovery^ l o which the opinion 
of the judges was, 'That the fatne vva5fon!y a contingent 
remainder. • • 

If there ever was a cafe where th.c words of it Qremed to 
exclude any other conftruction than that of a future 
fpi infill" lift or executory devife., this certafnly was fuch a 
one., riic medium of a trull was entirely out of die 
queftion, and the ufe wxs uxpre^ly poftponed, not merely 
in point of intcrcfl, hut in point of tmcy till after pay¬ 
ment of debts and legacies; for ll>c devife to i^ ers 
Arinyne* was, after Juih time ns the debts ani Ignues 
Jhould bf paidy <s'e. * aiuT the fame x^ords aje ag.'iln iiftd 
in the devifeto Style, 'I hcre yuo not even any aitual or 
ufufrudluary benefit left to .any of the devifjts in the mean 
(Ime,as the payment was directed to be out of the 1 tuts and 
profits., and cor.fequently no enjoyment left to them tin after 
fuch time a.s the debts were paid. Be Tides that, this was a 
f?tc in which the judges might be fxpeiSlcd to go the 
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utmoft length infupport of the conftruftion of an executory 
devife, to prereiit the deftruftion of the limitation to the ne¬ 
phew Style, -ilhich was effedled by the recovery of the tenant 
for life, under the conftrudlion of a contingent remainder. 
There is oAe more cafe I (hall notice, .which is 
that of Strong v. Teat, in the king’s bench in Ireland^ 
and afterwards in the king’s bench here, reported 2. Burr. 
912.; where upon a devife to the teftator’s Wife of lands to 
the ufc and purpofe that (he might by lale raife fo much 
money as might be fufficient to pay ofFand difefiarge fuch of 
his debts as (hould not be paid out of his perfonal eftate, 
and as to the parts remaining unfold to tlie particular ufes 
fpccificJ in the will, the court in Freland held, that the 
^ reverfion in fee of certain fettled land? pallid by that will ; 
and that the njes were legal ejlates executed^ fubjedf to a 
charge for the payment of the debts (ifanv), and to a power 
in the wift# to fell for that purpofe; and were good at lawy 
thon.7^ ifed after an indehnitc pavinent of fuch debts, 
&c. This judgment nideed, witli rcfjK'cl to the reverfion 
in fee of the fettled ^ands pefjirg hy the wilf was reverfed by 
king’s bench here, ahd upon apj.eal aftcrwaids affirmed 
by the Iroufe of lords; but fuch revcrfal did not meddle 
widi or affect the opinion of the Iiifh court, in rcfpedl to 
the operation of the limitatiom after pr.vmertt of debts. 
Lord Mansfield, upon the arguments in the king^^ bench, 
took occafion to notice trTc ciiftinction bet wccjt tiiat cr4fe and 
Bagfhaw and Spencer i.n reUtior. to that point, and to 
fug^eft what fhev.’ed the inclination of the court to fupport 
thofe limitations on any admlffiblc ground, if tlic dccifion 
had turned upon tha'I point. " 

The two laft cafes, it,is true, vrere of legal ejlates^ 01 
ufes executed^ inffead of irujls or mere effuitable interejis. 
But 1 think they do not for that reafon bear Icfs on the 
preient queflion; for if the law admits a limitation ajtti 
payment of debts to vejl immediately^ fujbjecf to tlje charge, 
'what (hould prev'ent equity from following it, and adopting 
the (iune conffrudtion ? 
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I SHALL content myfelf with one further "obfervation, 
which is, that in cafes of this nature there if nothing more 
to confine the cfFedt of the words from and cjfury or wheny 
l3\'. in conftru( 3 :ion, to the time or aSlualxomnuncement of 
the inteseft introduced by them, thaif there is in the 
common limitation of an eftatc to a man for life, and from 
and after his deceafe tlicn to another, &c. They only denote 
the ordcr*or courfe of the fcveral interefts connecled by 
tliem, exprefling the priority or preference of the ante¬ 
cedent, andTthe poftenority or fubjeclion of tlie fubfequent, 
in point of ufufructuary prevalence or cffedl, without 
preventing tl*e latter ‘from a, concurrent operation ift 
attaching immediately as vefted and transferable intereft 
in a prefent fubfifl-mg fund. • * . » 

Considering the data furnifhed by the gentlemen 
fromwhoinl cannot hclj) differing in opinion on this cafe, it 
might be expeit -d that I IhouLl apologize for the prolixity 
of my paffage to a'conclufn c anfwer to the qflery ^ 

to me upon it, which at length i# tiiis: I am of opinion, 
that the recover ies Offered oftlTc truft eftates in 1787 are 
not bad, for the reafons in mefiis. Sidebottom’fw rfnd 
Holliday's oplnlcyis ; but that thofe recovenuB are good 
and valid, upon the priruipits and authorities referred to. in 
thofe opinionsy and what 1 have further noticed on the 
fub^ed. j 


Bream's Buildinp^Sy 
May 18, ITQO. * 


CHARLES FEARNE. 
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h No. VIII. 

■ OPINION ^0/ the Hen, CHARLES YORKE, 
touching Lord CLIVE’s Jag hire, taken by the 
Court of Directors, and read to the Oeneral 
Court of Proprietors, held at JVIekchant- 
Xavlors on Jk^etb' fday^ Jrlay 2, 1764. 

T here are two queftions to be conGJcred in this 
cafe. T he firft (ir* order) is the jurilcliiiion of the 
court of chancery. T'he fccond is, uj^oii the incr.its of the 
.demand. I will confiiter the merits cf the demand in the 
flrft place ; bccaufc if lord Cli’ e is ir.titled in jutlice to the 
rent ilTuing out of the land.s gratiteJ by Mccr Jaffier to the 
Company, riicy will (as they ought) turn chancellors againft 
not think it for th-ir honour th.it the relief 
prayed {hould be denied 'inerely upon a defedl ofjuilfJicliorv 
in the court of chancery. 

'Avp I muft own, after conf.dering this qucflion, upon 
the pleadiWgs and papers laid hefae mu, I ha\ e no doubt 1 
upon the right of lord CIi\'e to the rent o; jaghire demar.ded. 
'Ehe grant of the lands to the Company was nude by Meer 
JafRcr in the year 1757 (out of whicli Uierent wasrefcl“vcd 
to him a*' n-bob of the p: o\ incf ). T'he rent fo refarved 
was affigr.td by t.ht nabob to lord Clive in 1759. Porh 
grants flowed from the fame authority ; and therefore in a 
queition between the ^Eaft-India Comp.iny as grantee of 
the lands from^Vlctr Jaffier, and lord Clive as grantee of 
the rent, it appears to meirr..n.'.teri.:l to enter i.ito fuch 
objetSions as might be made, eiih<.r by the Mogul or the 
fuccefl^s of the nabob Mver Jaffier, to the form or 
fubftance of thofe grants. T*hey both claim and derive 
aipder the fame grantor-j iifid the Eaft, India Company 
c^not raife an objection aj;aii;fl the grant to lord Clive, 
founded on the want of right and pow’cr in tire nabob, which 

* * will 
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^ill not impeach their own. If lord Clive, as ft fervant <rf’ 
the Company, had been bound by covenants or bye-laws ( 
not to accept any rewards frean the Indian princes or 
inferior fovereigns in the Mogul cmpi|^ or from the 
Mogul, without licence of the Compfiny or Court of 
pirectors (even for fervices performed to thofe princes 
not immediately relative to the commerce of the Company), 

1 fhould hive thouglit that he would have bcin bound by 
fuch covcnanls t>r bye-laws‘to renounce and relinquiili 
fuch reward* or advantages; and he might hav« been liable, 

‘ in fuch cafe, to damages at law, or to an account in a court * 
of equity. But I am of opinion, that the queilion of right,^ 
in tnis inllancc, is^to he conirdered not upon the ftri( 3 ; 
abfolutc iherits (acoording to the la^’S and conftitution in 
the Mogul empire), but iLlatj\cly, as between th& Eaft-* 
India Company the giantce of the lands from Mccr Jaflicr, 
and lord Clive, the grantee of the tame nabob, of*a rent 
ill'uing and rcCrved out (if tlufe lands*when Ranted to the 

quci;itj.i 

and the 
qnefl^on 

would be d\‘ter.niMed ariiniij between the owner of^the 
iands in England to a rent, and the grantee or 

affignee of that rent, in a cafe where both (parties derived 
from the firnc origin:.! grantor. As to the quefH«n of 
jurifdiclion, I have already fiid, tliat I an fatisiii*!!: if the 
direftors and proprietors fee the merits of lord Clive’s 
demand in the fame ligTit in which >t ilrikes me, tliev will 
Uirn chancellors airainlf thcmf. hes. It Is for the honour 

w 

of that great Company to act upon fugh principles, not only 
with foreign mci chants, trading com}>anit%, and foreign 
Itates and fo\ creigns, but with tiicir own fervaiits. I muil 
fay, however, that 1 have no doubt upon the jioint of jurifdic-r 
tion in chancery. • 

That court, as a court of ecpiity, acts by its decrees, oot 
in rew, but in ferpnam \ aiuf ihtrefoje if the defendant ' 
(the Eaft-India Compahy), wliom an account df 

the 


Comp;my. And I am allb t'f opinion, that this 
ought to be determined between hi% lordlhip 
Company upon the fane principles as the like 
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the profits of the lanJ is prayed, is amefnablc to the pfoccfs 
and juftice of chancery (as moft certainly the Company is), 
the only quell on to be confidered will be, Whether the 
relief praved b^the plaintiff is fiich as can be given by the 
court againfl thft* defendant? Now the relief,prayed is 
merely by way. of account of rents and payment of the 
jaghirc, in a cafe where it is not fuggefied or pretended, 
that the fervants and ra'^eivers of the Company in India are, 
or yet have been, interrupted in the receipt and perceptionof 
thefe rents j and tiierefore the bill is brought by lord Clivc 
in chancery, in the fame mmimr, ai\J upon the fame 
•ground'^, and may be enrern.ined'by the court upon the 
fame principles, as iji every cafe of a det.r.iud by the grantee 
^ofa reqt or annuity iflhing out oflantbj ag.iinil the owner 
of fuch lands, for the arrears and growing pay.nents; 
which- jurifdiclion might be exercIfeJ between parties 
r'etidcnt in ibigland by vv.iy of account, whether thq lands 
,1 hiji ^^*1 ij or the pi.i;it;'.!.ir*.i', or in any orner countrv. 

I'he rcafou isjbecaufe tl\e defendaiU in all thtfe c.;f.s, f > f.,r 
as tise rent or annuity 'n, is to be regarded as a 

t/uice, bailiff, or ivceivvr fer the plaintiff. And 1 am of 
opinion, fiiat this juriiUici’cm is extrrifwd mertdy between 
the parties refident and anufiiihle to the procefs ol tlie 
courts that is, itac.t'i.h/ prr/l^h.hSy n..i in vetn \ not i'^i j be 
compared wnh cai-.-s oi titi^-, wnere the court detrecs 
^ pofiefTion <'r tiilt-dicus to I'.c lleii\ered up, or .perpetual 
injunchon to quiet poiiedion ; or where it dirett, iiiucs et 
faft to bc^U'iei.11'v juries at common law, boimdaiic*, 
or upon tne validity of deeds or wilK, in refpect of the 

• r i * * f * 

rrcc’cution of ihc n, or ifitir ralidny as inlliumcnts. In 
cafes of tliis latter kind, the fourt, both bv its int.rlocutoty 
and final decrees, in fomv fort, goc.s relief upon the merits 
ofthe^firi^t title to the thing in quefthni, Hut the relief 
prayed by lord dive’s bill docs not involve any luch 
^ubftion or confide ration. 

^ Upon the whole, I am ofopinion with the plaintiff, both 
upon the meritf and the jurifdlclion. 

4 r/V 28, 1764. C. YORK F, 
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The OPINION tf Sir FLETCHER NORTON** 

I HAVE always been of opinion, from tlj; firft reading 
of this cafe> that it was mofl: advifeabkT for the .de¬ 
fendants tp fettle this difputc wltli lord C^ve upon the beft 
terms they could j for I think, both as to the point of ju- 
rifdiclion, and the qtieftion upon the merits, t^crc can be 
no defence^made to the bill j and I intended to have given 
a full opinion, with my reafons for it \ but being called 
upon for my opinion in hafte this morning, I have not 
time to do it. 

• • FL£TCHER NORTON.- 

Lincoln' 5 -lnn^ id May, 1764. 



Mr, DUNNING’S OJyNICQj. 


I HAVE given this cafe the boft and fulleft confidera- 
tion 1 am able; and I am moft clearly of opinion, that 
the claim has no foundation in tlid Mogul conflitution^ Ts 
highly prejudicial t^ the intcrefts of the Company; con¬ 
trary to cx ery idea of the duties of the relation the plaintiff 
bore to the Company; and that his lordfliip’s prctcnfions 
(if tl\p court had jurifdidtion, which I think it has not), 
arc not to be fupported upon arty principles of municipal 
law or natural juftice.« As to the latter part of the quef- 
tion, if tlie fuit ihould be pcrfifted in, the Compan)f has 
nothing more to do than to prove fuch of the circumilancee 
infifted on in their dftfendb, as are nol: admitted in the bill. 

J. DUNNING. 

Middle^TempU, A^ril 30, 1764. 


* This and the fore^ing Opinion were printed in 1773, at the*end of 
Lord Clive’s Letter to the Proprietors of India Stock, and the AibfcquenC 
Opinions were alfo printed about the faipe time, annexed to an Aufwer to 
Lord giive’s Letter. .* * 
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^rzNXONS Ott LORD CLKr£*S jAGlilRX^ 

Mr. HOSKINS’S OPINION. 

THIS caf^is very uncommon, and is attended with 
fome difficulties.^ But, fiippofing the fedts contained 
in the defendant’s anfwer can be proved, andf particu¬ 
larly the account given therein of che nature and te¬ 
nure of the ^ands granted to the Company, the d-pofii'g of 
the nabob Meer JafEer and the fuccelHoiVof a new nabob, 

I am of opiivlon that the grant to lord Clive, iduppofing it 
j to have been originally good and legal, and regularly made, ‘ 
is now become invalid; and that cither the Great Mogul 
> or the fuccceding nabob became intitled to the rents now 
claimed by lord Cfive/rom the Eaft India Company, and 
*^th:it therefore his lordlhip lias no right to thele rents. 

I AM alfo of opinion, that the court of chancery here 
has no power to determine this queftion concerning lord 
snds, as«>the lame is not of a pcrfonal nature, 
rents arifmg out of lands in India (the royalty 
of which i«, by the bill, charged to have been granted by 
tlie late nabob to the plaintiff, lord Clive, during his life), 
an^ therefore ought to fall under the jurifdiction of the 
courts of the Great Mogul, of whom the lands are held. * 
Akd therefd.c I think that it is by no means lafe or 
prudent for tlie Eaft India Company to pay any more 
money in confcquence of* the grant to lord Clive, till the 
hearing of this caufc, which canned be till it is regularly 
fet down after the return of one or more commiilions for 
examining witnefles in India, touching the matters con¬ 
tained in the ^omparfy’s anfwer; *and 'particularly'as to the 
validity and effedt of the g|;ant to lord Clive. 

I AM allb of opinion, that if the court of chancery 
Ihould make any decree in lord Clive’s favour, with ref- 
pe£t fo the rents rcfen-cd; yet, conTidering the uncertain 
and precarious title which his lordihip may have to thofe 
lands or rents, he ought to be directed to give good iecu- 


Clivc’s dem 
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rity for fuch rents as have been paid by the Company to 
his ufe, or as fhall Be paid for the future under luch decree^ 
during the time the Company are in the pt aceable poffef- 
(ion of fuch lands. ^ 

EDMWD HOSKlNSi 

Lincoln*s-Jnn^ No’o, 16, 1763. 



* Mr. EfRE’s opinion: 

THIS is aT very ne^ and a moft extraordinary cafe; 

1 have taken all the time that could be allowed me to 
think of it. My •Opinion imon the merits of this cafei 
as they appear in the bill and anfwer, is^ That the title fet 
up by the plaintiff is fuch as neither the court of chan¬ 
cery, if it had jurifdi^ion, nor any other court of civil t 
judicature upon the face of the eartfai^ can adsr’t.,<^C The 
conftitution of the Mogul empire muft decide upon the , 
plaintiff’s claims as ftated by the bill,*wherever it can be 
difputed; and that conftitution allows not of alienati(^X}f « 
the imperial rents^ by a fubah for any purpofe 
As the caufe now ftands, I apprehend that the bill mult 
be difmiffed for want of a title in the plaintiff*, and for 
wai\t of jurifdiiftion in the court. 

I AM inclined to think* that •the plaintiff’s true title is 
the fworS; but this be could not reft upon, becaule the i 
benefit of it in that cafe muft; go, according to the Ikw of 
nations, to thole whofe fword it waS. 

If, according t« the*conftitutiojf and municipal laws of 
the Mogul empire, a fubah’s^rant was valid againft; both 
him and the Mogul, it would remain a queftion between 
the plaintiff and the Company^ Who Ihould have the benefit 
of it; and 1 am of opinion that the court of cliancery 
would not hefitate to proxtounce, that a. lervant, having - 
the garc of the Company’s rSfairs in Bengsd, and 
• S a wife 
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with their power, acquiring^ by means of that powei th® 
grant of a lordChip of lands held by the Company, and of 
a large revenu ' ifiuing out of thefe lands, acquired it for 
< the Company, . nd not for himfclf. 'I he Company were 
in a ftatc of vafl'afi^gc to the Mogul, in refpe£f of the ter¬ 
ritory which the plaintiiF had procured for them, and 
which it may be remarked the fubah has power to grant, 
though he has no power to grant the imperial rc 9 its. If it 
was praclicable to relieve them from it, it was the [ilain- 
tiff’s duty to procure them that rdlief. If iSic grant is 
confidcrcJ as a truft for the Company, they are relieved i 
a not, they only change their malter, and become vaffals 
to their own lervaiit. I'he court of chancery would not 
endure that a fervant ^ould thus take' care of himfclf at 
tile expcnce of the Company. 

rHF. pretended attornment fet up by the bill makes 
againft the, plaintift'; he was himfclf prcJidcnt when the 
rents wj^^^ortioiKSl and the paymen;s regulated. The 
payments made to his agents after he left India, will weigh 
very little in fuch a*cafc. 'I'h^ time the Company took lo 
deliberate upon this great*q>icftion, the diftance and diifi- 
culty of communication conftdcred, was not unrealbnablc; 
And the not topping the payments till they had well con- 
fidcred the maii.'-r, certainly does not make againft the 
Company. 

It does not appear by ihe anfwcr, but I take it to be 
clear, that tlie Company’s charter excludes all penbns from 
* acquying property, See. in India, without their confent; 
this will have great weight in tlie argument, and ihould 
be made a part of the ::aic. • • 

^ JAMES EYRE, 

ti'Iiddle^T'empkj i, X 7 * 64 . 
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Mr. THURLOW’s OPINION. 


I AM of opinion that the locality of fubjcci in dif- 
pute, w^iich is territorial dominion, and magiftratical 
rank in the empire of Hindollan, is a direct and cvciLift¬ 
ing bar to the jurifdiction of the Englifli c^ianccry; not 
merely becaufe fhc fubjeft lies out of the reach of their 
procefs, but becaufe it lies w ithin the full and abfolute ju- 
rifJiclion of another imperial crown. 


That mere and fingle circumftance, “that the land 
lies out of procefraifes in my mind no fort of objection 
to the proceeding^*of the court; becaufe, vi'hile the de¬ 
fendant refides within the reilm of England, and f® withii» 
reach of its procef-, he may be compelled by that court 
to difcliargc his confcience in rcQ^ecl: to every kind of 
contract in which he has bound it. The onlj? ferious dif¬ 
ficulty which I have feen oppofed toThis'^feiVilve claim 
of jurifdiftion, has been fuch as lf)run^ from the nature of 
the fubject in queftii’ii, and fv 6 m a fuggeftioji that it was 
bound bv difi’erent law's and rules of juftice from 
,pr.ictili‘d in FLngLwtd, and which the chancclloi*could nei¬ 
ther take notice of here, nor controul there. 'I'o avoid 
this objection, in the cafe of Ireland, the court argued 
that*it was a conquered country, a member of and fub- 
jcel to ilje government of England; tliat appeals lay from 
thence hither, and fo*noticc might be taken here of their 
laws. Nay, in otlier* conquered provinces, aijd even in 
realms dcfccndcd to his majefty by relation of blood, 
it may*w'ith fome"tolerable countenance be infifted, that 
the keeper of the rojail coufcience may find real rights, 
though not by dircdl procefs, yet by compulfion, upon 
■the peribns of his fubje< 5 ts found within this tfalm of 
England, 

Beyond this, perhaps, it ie eafy to put cafes of penboal 
contradls, in w'hich the court would receive Cvidence.df 

S 3 the 
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the laws and' cuftoras of a country quite foreign and in-f 
dependant, in order to explain the terms and force of fuch 
a contradl^; becaufe fuch contracts are in a peculiar and 
very proper fci/e faid to follow on the pcrfon, and the 
execution of lhcn>' niuft move and be obtained from the 

But if the contract were concerning a real fubje£l, 
dways extant in a foreign independant country, \»lways in 

I 

the a< 3 ual difpoiltion of their jufticc, 1 ihould think the 
Englifh court of chancery ought not to interpofc in it, 
Firft, in refpefl of the relative inability and incompetence 
of the court, it is extrcpicly difficult for the greatefl: 
fcholar, merely by reading, to have tliat expertnefs in the 
laws of a foreign country, which every citizen hath in his 
own. The greatnefs of this difficulty is exceedingly ma- 
nifeft in the works of the moft i minent fch'olars in other 
parrs of Europe who have taken occafion to treat of our 
jaws and ^u^hi.ns; A'ld yet they are written and ftand 
much commented upon hr books. Here the chancellor is 
fup];-K>[ed able to make hiiafclf a complete judge of an 
uivWritten law, merely by* hearing evidence concerning it 
in tlie courfe of one caule. Secondly, in refpccl of the 
abfolutc inability and diredf incompetence of the court, 
the fiibjedt itfcll remaining in the difpofition of a tri¬ 
bunal over which he has no fort of contunil, may be, dif- 
pofed one way there, whil« he .is compelling the party to 
difpofe it another way here, and iU the inconvenience 
would refult of clafhing jurifdicfion»i 

N )W luppofing diat according to the conftitutiqn fug- 
gefied for Hiijdoftan *by lord Chvc, • contrary tc every 
hiftory, the nabob of each province had in him imperiid 
« and fovereign powef and hereditary eftablifhment therein, 
notwithfranding the emperor’s treafury, courts of juftice, 
Duannee judges, and other minifters, haVb their officers 
thert} and fuppofing the zeyiindars poflefled their lands by 
rules of a knowa law, and in perfect fecurity, notwitli- 

{taitdi:*g 
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ftariQing the nabobs and omrahs have powd*, as the biU 
inftfts, of taxing their zemindars as they pleafe; and fup- 
poftng the fcveral inftruments^ and the whole deduction 
of the plaintiff’s title to be made out in ^more unexcep¬ 
tionable; manner than it is alledged; 1 im ftill (with great 
relervation of deference to better judgments) of opinion, 
tliat the court of Aancery here cannot ftrip a rent of that ^ 
relation ^hich in point of title it bears to cRe land, fo 
as to decree ui^on it, any nfiore than an aflion could be 
maintained here for* the ufe and occupation of lands in 
France. I think it would be unequal, if the plaintiff were 
put to fue the raayor’s court of Calcutta, and the 
court itfelf fecins to be as incompetent as any court here; 
and for the fame *rcafons both parties are, with refpe£t to 
the matter in queflion, fubje£ts of the Great Mogul, an*d 
his court will decide between them with as much indif¬ 
ference as between any other fubjeftvS, yhe'eazy of 
Dehli feems to'be the only conipctenlNji<dge on earth ' 
of this queftion, unlefs the rcl^ion it bears to the em¬ 
peror’s treafury makes it fitter for the chief duan to 
decide# • • • 

But in the foundation of' lord Clive’s claim, taken 
upon the bill and anfwer, it is very difficult to difeern any 
traces of title which a court, proceeding in the moft un- 
tedinical way, upon the firft and moft open principles of 
juftice, could find to take notice of. 

He gives himfelfc general colour, and in an indefinite 
manner feems to put his capacity of receiving a*jaghire 
upon his title to nobility in Hindoftan, The defendants ‘ 
dole* with his IftrdfHlp there, artd infifj more exprefsly 
than he had done before, ^hat fuefi nobility is the only 
capacity for that purpofe: his own letters ?nd conduit 
afford ftrong ground to fufpeit, that at the date of the ^ 
pretended funnud he was not an emir or omrah, * 

'FtIE bill allcdges, that ^ jaghirc is the neccffaiy con- 
fequence of a munfub, which the plaintiff infifts is a kind 
‘ S 4 ’of. 
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of warrant t<f the nabob, authorizing and requiring hiih to 
grant a funnud and perwannah for the jaghirc; and yet 
others whofe munfubs are lefs exceptionable, liave expc-» 
rienced no fuchN^f onfequences j and the form of his inter- 
ceflion with the c'v-ut of Muxadavad, proves that w’as not 
his intention then. Bcfides wliich, other allegations in 
the bill, every article of his own condtidl, and every hif- 
tory of the cbuntiy prove, that tlie crown renrtj are ftill 
i in the Great ]VL)giil, coiledted by his vakeels, afiiftcd by 
the force of the nabob, and exacted*by his fofee; there¬ 
fore they rauft flow from him only, and there is nothing 
throughout the whole bill, to fuppCri fo extraoidinary an 
implication ais is now contended for, « 

But to five all difHaulties pf this kind, the bill alledgcs 
that the nabobs have lately ufurped throughout the pro¬ 
vinces of Bengal, Bahar, and Orixa, and are-now in the 
poireflion ofjihc Calfa lands, and confequently have intereft 
fufficient thewin to rfJakc them jaghirc*’; but it doth not 
infifl, that there liath been any formal or acknowledged 
•change in the conftitution«of tlic empire. On the con- 
traK^ it Hates the form of the Mogul autliority to be ftill 
-fubfifting, and only w'aiting till fuperior force may cither 
» conflrm the Great Mogul in the abfolute pofleflion of his 
rights, or totally‘deprive him of them. 

Whethlr this ufurpation be ftill fludluating upon the 
unlcttled condition of this barbacous country? or whether 
the old conftitution of the empire be- ftill fubfifting, and 
not without vigour, as the anfwer infilts, and the plain-* 
tiff’s letters feem to evince, the ground of this claim flip- 
pofos a legal ti^mfinuta^ion of pofleflion, and a court of 
juftice can take notice only of what the laws of the coun¬ 
try, alledged and proved, demand; by which it feems ad¬ 
mitted on all hands, the plaintiff has no claim ; becaufe it 
feerns admitted, that the Calia lands were in the Cireat 
* Mogul, and it is not alledgpd in what maimer they are 

• taken 
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takci! out of him, neither is the prefent title itf any manner 
iierived from him. 

The anfv/cr infifts, that it ceafed with the life of Mcct 
JafKer. I confefs freely I do not underft^Ai that. I can- 
iiot difeg'n in any part of tiic i aw ftated to me, a 
ground of title which can give a jun commencement to 
an eftate determinable », ith the life of the nabob. And 
if it be cinfidered, as I think it, mere ufurpation by the 
hand of force, participated with his auxiliary, it will fall 
under the lame confulcration as the reft of The plundering 
and fraud committed by the Europeans there: this makes 
an hiftory n.ct very fit ?>r decent to be difeufl'cd by a court 
of julHce.in a civilised country. 

The anfiycr lilcewlfe infill's, thflt an Englifh fubjedl:,^ 
and a ferva it of the EaO; India Company, could not accept 
fuv.ii a grant. Now, fuppofing ti:e government of Hin- 
doltan a regular conflitution of vigorous and effedlual 
operation thioughout ail the memlia*s'~of"t’frfit great em- 
piie, the Company aie (ubiedts o? the Great Mogul, and 
owe I'lim local allegiance; antf lord Clive, by accepting 
nobility and magiltraey, only undertakes to execute 
Jaws wh'ch he any ti\e rvit of tlie Company v^rc before 
bound to cblcrre. 'i'hit, and t!ie ol.e-thon mentioned 
immediately before, ftem to fpriny. from a i ccolIevSlion that 
ill fjct this c.cat country is a loene ot utter confufion, 
t’uite vuid of order anil lav.'; friiich brings the whole to 
that which I take to tR tiie true queivion-, a queftion upon 
the rights of war, as w'ar is pradiiled among favajes, a 
fquabblc about plunder. 

HitVierto I have TorceJ myfel^ to cojifider this cafe 
upon thefe faint lines of juliicc, which are figgefted by 


the bill, and have received fo mvcii countenance from the 
anfwer, as to be conielled and debated. I'hey are indeed 
fuggefied by the bill, but very poorly fuppertedi the real 
confufion of the 9ountry is tc^ vifible throughout. How¬ 
ever, giving*all the circumlianccs infiibcd upon the fulleft 
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weight which imagination can give them, I am ftili of 
ojMiiion that the claim made by lord Clive liath no founda> 
tion in any idea of juftice; and that, if it had, no court 
of this countrv'J*an decide upon it. 

But the qu'-fftoii feems itill further out of the reach of 
our laws, and the rules </f piivate jullicc*. 

1'he fupicvSts of the piefent difpiito" an.-, a title to no- 
j bilit}-, territorial dominion, and a ftipendiary i\ 5 venuc, in 
a country where there are no traces of a municipal law, or 
I general juft ice i or at leaii; where thofc principles have no 
pra<ftical or cfFeciivc vigour. Power ajid property are the 
temporar}' creatures of fuperior force; liberty and fecurity 
of pofl'eflion are quite unknown amoi.g any but the Geii- 
tcos; and the prote<llfOn afforded them is but a ftrain of 
barbarous policy in ufe among the Moors, in order to 
make ^he country worth ufurping. 

The I^fcors have at this time not even tlie right of con- 
<]ueft; over ttindoftan, as that the moft barbarous of rights 
is underftood in Europe. Many great trads compriling 
oondderable rajahlhips arfe ftill totally independant, efpe- 
c1?j*y towards the north, and among the mountains, parti- 
( cularly thHe pn the caftern fide; and many other great ra¬ 
jahs have no mark of dependance except a tribute, which 
they pay or withludd, as the armies of the empire are neat 
or removed, cllfcngnged or embroiJad with intcftiiic 
In ether part', by h rcc, in others by fraud, the rajah 
and polygar f<lmilie^ are deftroj ed ;*and the zemindars are 
their immediate tributaries. 'This hath happened chiefly 
in the moft open, lofteft, and confequcntly llie richeft 
countries, L? f >nie few of the laft countric'', the a.ncient 
tributes onlv continue to bemaid; but in moft the zcniin- 
dars fufter rapacious and arbitraly tx.iv:tions. In all, the 
ftipendiary payments iorced by tb.c Moore, bear no pro¬ 
portion but to the power and opportunity of opprefiiou. 
Tl'he more warlike nation^ of the Ipdiaqs deal with the 
^pors ip the fame maiuuT, 

THii 
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TtiE Marattas In the north and In the call df HUidoftan 
demand from the whole empire, and exa£l from fuc1| | 
members of it as they c^n harrafs, a tribute which thjcy 
call a chout. The Moors, for want of ^^tded and 
cftabllihijient, do not encreafe by propagation in a climate 
of all others the moll adapted to it, but. are continuailj 
wearing out by their exceffive and debauched luxury: 
and by wJT, and by inteftine treachery, they are as con¬ 
tinually fupplied by the neighbouring Tartars a]| 
denominations. ThO Mogul, their acknowledged em^ 
peror, fends vaft armies of them, all mercenaries, fer 
and wide, udder his ^bobs, ^foubahs, and officers, to 
exacl tribute, and to rule in thejr barbarous rude falhion 
this not lialf-conqifered country among themfelves.^ There^ 
is neither civil order nor military difeipline, and con- 
fequently no common political object. Every,indivi¬ 
dual is occupied upon the fouleft purpofes,* thinly co- * 
vered with rude *and inartificial diflii^ulatiOn. A weak 
viceroy is foon difplaced by intfigue, and ftrangled; aa 
able one ftruggles to ihake off’ the Mogul, If the Mogul 
be weak, indolent, or abfbrbed in vice, the viceroy i^in- 
dependant: a revjerfe of thefe charafters reftqres the vi-r 
gour of the empire for a time, and the tributes go to 
Delhi again. Towards ftraagprs they are neither bound 
by Jiumanity, general jufticc, or the faith of treaties. 
'They have no compilcme«it ol*law but the koran; which 
is too loofe, general^ and defultory, to deferve the name 
of a political inftitution: even that is corrupted, «nd the 
man of power cpnftrucs it as he pleafes. 

The Europcjui#begin tlieir tradfe there in factories; the 
belt, bccaulc the chtapell v^y of trade, if it could have 
been feciire. How infecure thcfb were in a country of 
no public morfil or faith, the hiflory told by the bill 
evinces. Their defence made an expenfive force necef^ 
fiiry. In a war amongft the nations of Europe, cveir that 

proved top little j and prodigious force now employed 

*• •• 
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in the nnceftary defence of the trade of Hindodan) dduld 
not be fupported by ^proceeds of that trade to the Conv- 
pany. Force, the bill informs, procured them a great 
extent of 6errit<v.ial dominions; procured from the Moors 
territorial dominioti over the native Gentoos. T]his, it is 
>vell known, they hold not under the religion of public 
feith, but under the countenance of tHe lame force which 
procured it. • 

Upon this bottom they traffic along bodi coafts of Hin- 
doftan, and a* great way into the country, witti many im¬ 
munities from tolls ajid other impofitions. 1 licir place, 
Vhich is of the laft ccnfeiiuence vo trade, 'the only real 
interefl: of the Company, they hold ottenlibly and avow¬ 
edly on the terms of« paying this tribute to the CJreat 
Mogul, which lord Clive nov/ claims. Suppofe the Mo¬ 
gul or his vizier fhould come down with a royal army to 
claim his taibute, will the contents of this flin;fy bill in 
the Englifh chancery'oe an anfwcr to thbfe mercileb plun¬ 
derers, who are known ft) tiovcrn themfclvcsbv no law hu- 
man or div ine r And if they nmft be anfwercd by force, 
W'hA obligation binds the Company to wage w'ar for lord 
Clive’s jaj^hirc ? If the Comjiany could have been made 
fecure othcrwil'e, lord Clive ought not to ha\e bound 
them to fuch a Stipulation; if they could not, how does 
he propofo to infure them ? » 

But conlider this in a hrjep way,- 

Consider the Company as placed on a fmall fpot of 
grountl, among a people with whom they are not con¬ 
nected in poliiical foeiety; among a people fo favage, 
that they canryjt be leagued w'itli thfcm in atiy certain 
place under the law of nations, their only real relation 
being that of fear, force, and reciprocal intcreft; in how 
many difTerent ways is this connection, of which the fti- 
pend is but one among many articles, liable to be broken ? 

SopposE the Mogul or ,rtabob, or fome independant 
rajah, lavviofs ravagri-s, (liould fee tlicfc lands, v.s cultivated 

uipict 
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under Europeans, an 6bjc£t' of their avarice ;-*-fuppofc thff 
lame men, arbitrary princes, fhould think to reduce the 
Englifh to the condition of their Moorilh fubjefts—term#/ 
impoffible for free men—a war enfues: wi,!'l die chancellor 
by his order, of permanent effect in thi^ fettled peaceful 
country, compel the Company to go on paying a tribute 
to lord Clive, whiffh the law of nations (the only law by 
which it i»ay be claimed) v/ill not compel thSm to pay to 
his pretended foveri ign ? In’ how many different ways is 
fuch a coniltiStion UaWe to be varied and nwdified by ac¬ 
cidental events which have no relation to the original 
treaty ? Shall*the Contpany be tied down to a certain in; 
variable tribute, inljcad of being left at large to profit of 
events as tliey arife*, and deal to the.utmoff advantage with 
their capricious enemies ? 

In fhort,.the terms of fuch an intercourfe as this, whilv? 
it continues, depend upon force for their continuance; 
and the queftions* upon which it brifttk^Tiraft be decided 
by the fword. I'Ik- fubjeJf raatlers of this kind of con¬ 
vention between inJopendant lutions, ^an be fubmitted to 
no tribunal but that wiiich decides the events of war,'and 


decrees victory. 

From wlv-t I have already fair! it followr-, by ncccfiary 
ccnfcqnencc, thcit, in my opinion, the d!i:ctor< arc not 
juinhed, hiir, aceoiding to my ideas of the nature of 
trult, they were l.oviue. i.it duty to withhold the payment 
of thi.- i/i’iutc :o h-id Clive, It follows alio, that lord 
Clive ii, their uebtor toi fo n'.ucli of it as he hath already 
received, as being received quite without coniidcration, 
and u.-idcr a niiltaitc:. Some ciicunfftances^o far to evince 
that tlie mii'uike rc;Ld prin^^ipally with Icrd Clive, who 
was their pr^fident at Calcutta, and not only i-pportioned 
the levenuu'S betv.'cen the nabob and mr. Clive, but paid 
them as prefident of Calcutta to iiu. Clive in hi? private 
capacity. 'Fhen the iniftakc devolved to lord Ciive’s 
agent, mr. yanfittart, who ifke wife fucccedcd him in' the 

Coifi- 
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CcHupony’s Jfervice i here it hath neither been adoptet^. Ror 
reje^ed, but hath been prefcrved in pure deliberation and 
perfe(^ furpencc^ However, Tuppofing it, as 1 do, to have 
been a mere mjAake, if it had been adopted here, the de¬ 
fendant could ferve himfelf of it to retain the money 
fo paid} and I think the Company ihould file a crofs bill 
for that money immediately, and take uthe earlieft oppor¬ 
tunity of learning from lord Clive, on his oath^ what are 
the true ftate of the fa£ts, as he means tovely upon them. 
They fhould, likewife ufe the mofl^ fpeedy diligence in 
Hindoftan, not only to fix by evidence the ^ate of the 
public ai 5 ts at Delhi and Muxadavad, as they are, and 
Have been for thefe four years laft pafl: but they fhould 
prevent, if pollible, any new inftrument from being in¬ 
troduced therefor though the manners of nobility in this 
country are exceedingly pure, and abhorrent of all uncan- 
did practices, all the Moors, who mu ft be his lordfhip’s 
agents, know^po ob^^'dl but their intereft, and no rule of 
conduit but deceit. 

. ^ E. THURLOW. 

Figtree-courty Jmer-Tempki 
■ Monday^ Detembtr 
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5;V MATTHEW HALE’s PREFA^: ROLLE'a 
• ABRIDGMENT, puhlijhcd MS. 

to the I'iung Students of the Common Z.mv^.J 

» • 

T HIS enfuiilg book is a colle^’tioo of divers caLw, 

opinions and rtcfolutions of the conupon law, di- 
gelfed under*alphabetical titles, and thofc titles fubdivided 
into heads and*paragrapiss. 'I'he author of this book in¬ 
tended it onl)^ for hjs own private ufe; and the publifh- 
ing of it was intCHded principally for the benefit of the 
liudents of the common law, though it may be alfo ufeful* 
for the profelibrs and pradliccrs tliereof. By way of pre¬ 
face or introduction, (bme obfervations fhall be delivered 
touching thtfe pavtlculars followirtgg* vTae - i. T'ouchiig 
the collector or author of this b^ok. 2. Touching the 
fubjecl matter of it. 3. 'roi'.ching •tlic method of it. 
4. 'rcuching the life of it. 5.-'1 ouching fome cautiops 
%Li be obfjrved concerninsi it. 

I. 'roucHiNG the colletStor or author of this^book, tlie 
printer (1 fuppole) in the title-page of itMiath ainxed his 
name, ^J^d that may very w'cll difeharge me of writing 
much more touching his* learning, worth and abiiiiies, 

• 

• This Prtficc pa* takes in a co--!idc!:tb;e tiLgree cf the riputatj^m and 
authority <'t'ihc learned Auihoi’s writlnirs cn our law I'ich It 

may here he ohfervod ft«Il remain unpuhlifhed'i, .'.nd conrain-, Ij'fidtfi? an 
account of the woik t^whicTiIt was originally {>rehxtd»*ay iixceUent 
outline and gcaetal hillory of tlie fevyal bianches of our law, nuti t^irec- 
tions to the fludent, pointing: nut a courfe of Itudy in that fcicncc higt..'/ 
deferving the attention of ihofe who are entering on the proftiiijn, and 
may be read with equal advantage by others who ha' c made more cunfide- 
rable advances in it, as an afltilance in arrangirj their ideas and materials 
of legal knowledge, f'idr^o P- * 

which 
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Vhich have furvivcd him, and are yet frefli in the memory 
of very many that knew him; yet, for the fake of pofte- 
rity, 1 (hall write fome obfe^ables concerning him, but 
fuch only as relate to his profofTion, becaufe that feems 
nioft proper upo'l^vthis occafion. 

He was a man of very great natural abilities j of a ready 
and clear underftanding, (hong memory, found deliberate 
and fteady jfldgcnient; of a fixed attention of mind to all 
bufinefs that came btf(-re hint; of great freedom from paf- 
fions and perterbutions; of great tcMperance and modera¬ 
tion ; of a ftrong and healthy corillitution of body, which 
rendered him (it for ftudy and buiinefs, and indefatigable 
m It. 

He fpent his time .under the bar wnd for fome years 
“■after in'diligent ftudy of the common law, ncglcfting no 
ojiportunity to improve his knowledge therein; and he 


had this happinefs in relation thi-reunto, that from his firft 
admifiion to tha'focitiy r,f the Inner Ttmple, which was 
ift Feb. 6. yac. and till, his call to be a fergeant, he had 
contemporaries of die famo focicty of great parts, learning 
anri *eminence; as naineh", (ir Edward Jilltleton, after- 

^ f ^ 

wards chief juftice of the common-plea^, and lord keeper 
of the great feal of England; fir Edward Herbert, after¬ 
wards attorney gl-neral; fir 7 'homas Gardyncr, afterwards 
recorder of London; and that treafury of all kind of learn¬ 
ing, mr, John Selden: with tlu fc he kept a long, con- 
ftant, and familiar converfe and acquaintance, and thereby 
greatly improved both his own learning and theirs, cfpe- 
cially in the common law, which he principally intended; 
for it w'as the qonftant'and almoft' dailV courfc for many 
years together of thefe great,traders in learning, to bring 
in their fcveral acquefts therein as it were into a common 
ftcck by mutual communication, whereby each of them 
bpcame in a great meafure the participant and common 
poflefibr of the other's learning and knowledge. 


H* 
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He« did not undertake tlie pra£lice of the daw till Ke 
Was faificiently fitted for it, and then he fixed himlelf unto 
one court, namely, the king’s bench, where was the 
grcatefi: variety of bufinefs : by this means he grew mafter 
of the experience of that court, whcrebyidiis clients were 
never difappointed for want of his experience or attend¬ 
ance. He argvicd frequently and pertinently; his argu¬ 
ments were^ fitted to prove and evince, not forSsftcntcUion; 
plain, y^t learned5 ibort (if the nature of the bufinefs per- | 
niitt'ju), yct^jiciTpIcuoMS i his words few, ¥ut fignificant 
and weighty.* his fltiil. Judgement, and advice in points of 
law and pleading, was li^und and excellent. 

Although when he was at tlie bar he exceeded moft 

^ • 

others, yet when he came to the c^crcife of judicature, ^ 

his parts, learning, prudence, dexterity and judgement, 

were more cor.fpicuous. He was a patient, attentive, and 

obferving hearer, and was content to bear with fonle im- 

* ’ ^ _ • _ 

peitinencies rather than lofe any thing^thaWmight difeover 

the truth or jufticc of any caufe. ^e was a ftrici fcarcher 
and examiner of bufincflcs, and, a wifa difeerner of the 
weight and llrcfs of them, wher^n it lay, and what 
material to it. He ever carried well his fearch aiuX 

CPtihinination as hif!* directions and uecifions wittt admira¬ 
ble fieadinefs, evennefs, and clcarnefs! gopat experience 
rendered bufinefs c.Sy and familiar unto him, fo that he 
gave convenient difpatch, ^yet ithout precipitancy or ' 
farprife. >n fhort, he was a perfon of great learning and 
experience in the common law, profound judgement,,fin- | 
gubr prudence, great moderation, jufticc and InRrgrity. 

1 ii A v^K given thij tru^ but fhort ^'count of this worthy' 
man, y^t 1 fear I have thrreby injured his book by raifing 
in tiie n.V'tr concerning it totf great ah-expectaticn (the 
wcrft eu’my lo the juft edeem of any work). I mufl * 
thcrefo:e deal pLdnly with the reader, and tell hirh, that 
though this book Is of excellent ufe and worth, yet it 
conies far fhort of tsiie woith and abilities of him that com-* 
Yol. I. • T pih4.- 
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piled it> aiid diefefore is an unequal monument of him/ 
And to excufe that difparity, and to give fome allay to 
the excefs of expedlation that rtaay be entertained concern¬ 
ing it, I fhall fubjom thefe confiderations: i. The ma¬ 
terials of diis Veatifc were not fully his own, but in a 
great meafure collected out of other books ami reports, 
i. It was only intended for his own pl-ivatc ufc, and never 
intended for public view. If he had defigncd this or any 
other book for public ufc, I am confi&nt it would have 
equalled ex{ 5 e( 3 ation, and had needed no attology. 3. It 
is a pofthumous work, which never underwent the laft 
1 hand or pencil of the judicious tiuthor ^ ind fuch work.i, 
though when pubbfhed may advantage others, yet they 
rarely come out to the due advantage'-of the author. 

t. 

2. Touching the fubjeft matter of this book, I {hall 
fay fomething in general, fomething more particular. In 
general, the fubje^l matter of this book coiilifts of divers 
opinions, cafSsi anff choice rcfolutions" applicable unto, aial 
digefted under the moft confidcrable titles of the common 
law'. It were fupbrffuou*. to fpend much time in the com¬ 
mendations of the common law of England; if carries in 
^ itfelf, aqd with ttfelf, a fuificient commendation of itfelf; 
and hath had the fuffrage of the whole kingdom in all ages 
for thefe many hundred of years; for according to It the 
public juftice of this kingdom hath been ad’miniflered m 
all times widi great fudeefe and contentment yet fom'r 
few things I fhall obfei-vc concerning it, 

(i.) The common laws of England arc not the produ( 5 t 
of the wifdom of fomc one man, or fociety of men, fh 
any one age«; but o^^the wifilom, cohnfel, expeiience and 
obfervation of many agrs of wife and obferving men^ 
where the fubjeft of any law is Angle, the prudence of 
^ one pge may go far at one efiay to provide a At law; and 
yet, even in the wifcft provificns of that kind, experience 
^ iHews us that new and ,,unthought-of emergencies often 
. happen, that necefTarily require new fupplements, abate- 

mieatSf 
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hi^nts, or explanations; but the body of laws*that concern 
the common juft ice applicable to a great kingdom} is vaft 
and comprehcntive, confifts of inhnite particulars, and 
muft meet with various emergencies, and therefore re¬ 
quires much time and much experience/ as well as much 
wifdom'and prudence (ucceffively to difeover defeats and 
inconvenienciesj and to apply apt fupplements and remedies 
for themi and fuch are the common laws'of England; 
namely, the prdduilions of ‘much wifdomj time and ex- * 
perience. • • • 

(2.) Tni common laws of England are fettled and known.- 
Every entire ^ew model of laws labours under two gre^t 
diiEcultles and inconvcniencics, viz, Firft, that though 
they feem fpecious in the theory,,yet when they come to 
be put in praftice, they are found extremely defeftive; ^ 
cither too ftrwt or too loofe, or too narrow or too wide ; ' 
and new occurrences, that neither were^r vi{pll could be 
at firft in profpe^i, difeover themfel .es, fii.at either .disjoint , 
or difordcr the fabric; and therefore fuch new models con¬ 
tinually Hand in need of many ftippliesf and abatements, and 
alterations, to accommodate them to common ufe and>con- 
venicnce, whereby in a little time the original is either wh^y 
* laid afidc, or in a great mcafure loft in its amendments, and ^ 
become the lead part of the law« Ag^n, were fuch new 
entire models of laws never fo good, yet it is along time be¬ 
fore they come to be well known or underftood,evento thofe 
whofe bufmefs it muft be to advife or judge according to 
them i fo that even a more imperfedf body of hr^rs well 
knowm, at lead; to thofc that are to advife or judge, is more 
of ufe* and conveifienct to the good of foci^, than a more 
perfect and complete bad3b of lawrs newly i^ed, and 
therefore to be newly learned. 

(3.) The common laws of England are more particular % 
tiian other laws; and this, though it renders tiim more 
numerous, lefe metiiodical, pnd takes up longer tidie ft>r 
their ftudy^tyet it recompei^eth with greater advaata^; 

• T 2 namfly, 
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f nams-ly, it prevents arbitrarinefs in the judge, and thalted 
I the law more certain, and better applicable to the bufmcfii 
that comes to be jmlged by it. General laws are indeed 
very, comprehets^vc, foon learned, and eafily digefted into 
method i but when they come to particular application, 
they are of little fervice, and leave a great latitude to par¬ 
tiality, interelb, and variety of apprehenfions, to mifapply 
them; not unlike the common notions in thfj mondiff, 
wh'ch when both the contc^bing Grecian captains moft 
perfcvrily agree, yet from them each deducccT conclufions 
■n the particular cafe in controverly, fuitable to their fe- 
*reral denres and ends, fhough Extremely contradictory 
each to other. It hath therefore aU^'avs been the wil- 
dora and happinefs of the Knglifti government, not to 
reft in generals, but to prevent arbitrarinefs and uncer- 
( tainty^by particular laws fitted almoft to all particular 
occafiens. < 

If any man Ijhalltibjeib, that if thert be that excellency 
in the Englifh laws, what is the rcafon there have been 
many changes therein in fttcceflion of times ? I anfwcr In 
gv.fleral, that it cannot b& fuppofed that human laws can 
be wholly^excmpt from the common fate of human things, 
which muft needs be fubje£l to particular defcdls and mu¬ 
tabilities; time* and experience, as it hath given it the 
perfeftion it hath, fo it muft and will advance and im¬ 
prove it. But more partlbularly, the mutations that have 




been in this kind, have not been fo much in the law as 


in tht fubjedb matter of it; the great wifdom of parlia¬ 
ments hath take n oft' or abridged many of the titles about 
which it was, convciYant: urage*and*difufage have anti¬ 
quated others; and the var^us accelTes and alterations in 
point of commerce and dealing, have rendered fome pro¬ 
ceedings that were antiently kTs in ufo to be now more 
ufefiil, and fome that were antiently ufeful to be now lefs 
ufeful: and it Ihall not be^ altogether impertinent to give 
fome inftances herein of feveral great titlos in the law, 

whith. 
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whic 4 i, upon thefc occafions, arc at this da)* in a great 
meafere aiitiquatcd and fomc that arc much abridged, 
and reduced into a very narrow consp&fj and ufe. l. Te¬ 
nures by knight-fervicc, and their appendixes, wardfhip, 
walne aiqd forfeiture of marriage of the ward, efeuage, 
relief, fiirk p 7 ir file marier ^ finre fits chevaVm^ primer 
fiifin^ livery^ ojfices*pojl inoftemy traverfis interpltdery and 
monfirarti "lof right in relation thereunto; the feveral writs 
of right, of ward, raviihment of ward, valere maritagiiy 
(itiplici vaiore ?unrita^n, and fome other appendixes of this 
nature, made feveral great titles in the law, ana took up 
much of the tufincfs c 3 f the old latter law books; aU 
or the gnateft part «ivhercof is now pared off, and become 
uniiftful bv the late act for alteratiofi of tenures. 2. Vil- 
lenage, and the feveral appendixes thereof, viz. infran- 
chii’ement, w'rits de native habendoy and liacrtaic prfhafiddy 
and the pleadings and tryals relating “thcrclinto, were 
great tiiLs in the old books, but iiovv antiquated by 
time: we have rarely heard of* any cafes of villenage 
fincc Crouch’s cal'e in my lord Dyer. 3. The titles of 
profeHioii, deraignnient, and tKe feveral appendixes* 
,l.iting thereunto, jnadc confiderablc titles in tl^e old Year 
Books, but are now wholly antiquated by the flatutes of 
27. 31. H. 8. and other flatutes purtuant thereunto.* 

4. l«lie litle of dower, >ind its feveral kinds, was a large 
title at t^ic common lawj and* though thal^title be not 
Mln>ily abrog-ated, 01* out of ufe, yet it is grown much 
na-rrower, cfpccialiy in relation to great eftates, loy tlic 
common ufe of jointures, purfuant to tlie ftatute of 27. H. 8. 

5. The* title of defeents, to take away entries and conti¬ 

nual claim, is very much abridged in’poiut of ufe and ex¬ 
perience, by the ftatute of 32. H. 8, cap. 33. 6. The 

title of atturnement was a difficult and yet great tMe, with 
Its appendixes, quid juris clamaty quem redditum reddity per 
ques fervhia f But it is mu<sh out of ufe, apd new ex¬ 
pedients fubftituted in room thereof, v/». by fujes to ufes, 

' T 3 By 



WR MATTHEW HALE*^ PREFACB 


by bargain aind fale for a term and releafe, and by dticda 
inrolled according to the ftatute of 27. H. 8.; and by thefe 
alfo the difficulties in execution of eftates by livery and 
feifinj yea, and many of the curiofities of fome kind of 
releafes and confirmations, are commonly fupplied.^ 7. 7 'he 
titles of difcontinuancc and remitter are great and large 
titles, and indeed full of cuirious learninj^; yet thefe arc in 
a great meaiure narrowed by divers a«5ts of parliament. 
Some alTurances that at common law were difcontinuances, 
are now made*oars; as fines with 'proclamation, by the 
ftatutes of 4. H. 7, and 32. H. 8. as to the ifiuc in tail, 
though ttill they continue ^ifeontindances in fome cafes to 
him in the remainder or reverfion. » Again, fome that 
^were difcontinuances at common lawi fince, by acf of 
parliament, have loft that effedt as in cafes of jointrefles, 
and hi^fband feifed in right of his wife, by the ftatutc of 
II. H. 7. c?ap. 20.; in cafe of bifliops, by the ftatutc of 
1. Eliz.; in cafe of olher ecclcfiaftical corporations, by the 
ftatute of 13. Eliz. 8r The remedy by affifts, and fc- 
veral forms and proceedings relating tliereunto, were great 
t;i£/‘S in the Year-Books;' and although the law is not al¬ 
tered in relation to them, yet ufc and, common practice 
have, in a great raeafurc, antiquated the ufc of them in 
recovering pofl'effions, and the remedy by ejiCiione 
ufed inftead'thereof; fo that rarely is any affife brought, 
unlefs for reibvering poflcfiion df offices. 9. Real a6tions, 
as writs of right, writs of entry, •&c. and their feveral 
appeiidixes, as, grand cafr^ petit cape, faver default, refeeit^ 
view, ayde-praycr, voiu at, counterplea of voucher, coun¬ 
terplea of warranty, recovery in valued were feveral great 
titles in the Year-Books, but now much out of ufe; for in 
moft cafe^, at this day, the entry of him that hath right 
being lawful, men choofe to recover their pofteffions by 
ejellione firma ; only in common recoveries ftie forip of fuch 
real actions is preferved: aijd fftmetimes, though rarely, a 
writ of dower or formedon ; bccaufc ordinas:1ly, where ap 

entail 
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«i)taU«ls fufpe^led, a common recovery is had ^ and fome- 
times in the grand feflions in Wales they proceed by quod 
£i deforteaU 10, Ley-gagcr, a great title in the Year- , 
Books} but now, a£lion upon the cafe being commonly 
brought for debts upon limplc contra£l, that title comes 
rarely in life, unlefs in adtions of debt for a bye-law, or a 
pain or amercemeniiin a court baron. 11. ^ted permittai, 
and aflifes^for commons, ways, hz, feSla ad%molendinum^ 
aflifes of nufance, are much turned into trefpafles and 
adtion upon the cafe.. 12. Garnifhmcnt gjid interpleader ^ 
• were large titles at common law, but now much out of 
life, for that adfions o^ detinue are much turned into ac¬ 
tions upon the cafe, trovcry'zivl cenverjion. 13. The 
learning oT avowries in a great meafurc abridged by the 
ftatute of 21. H. 8. and me intricacies of proeef* in re-* 
plc\ in relurno habendc^ withernam^ &c. much remedied in 
cafe of dittrclTcs for rents by the late adl o^this jjrcfent par¬ 
liament. Many more inftanccs of fjj,is «ature might be 
given, but thefe may ferve to let us fee that procefs of time 
much changeth the courfe ai]J pradfyee of the law, and 
the reafon of iuch changes. And as time, and experience, 
and ufe, and fome adls of parliament, have abridged fouiB, 
*aiid antiquated otlier title*?, fo they have fubftituted or en¬ 
larged other titles} as lor inftance, adliQn upon the cafe, 
dev lie*., eji^tione firma^ cledlion, and divers others, whereof 
the enfuing book wdi givj* fom^* Jifcoverj, are now grown 
greater titles than foryicriy. 

"I'he antient Roman*', who gloried no lefs ii^ their 
laws than in their militar)' difcplinc, found this to be ' 
tiuc; jiamely, that in»tiidt of tipie fome of their laws 
grew contradidlory, fome obfolete, fome unpradlical, fome \ 
obleurc, and the whole bulk of them too voluminous j fo 
that in Juftinian’s time there was an incredible number 
of veificlcs and volumes of their laws; whereupon that 
excellent prjnce, by the advice of a great council oy col¬ 
lege pf leayied hien (as once our Englifh Juftinian king 
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Edward the'-firft did by the laws of Wales), reduced them 
unto a better compendium., which makes up now the body 
of the civil laws. And truly, confiderlng to how great a 
bulk the volumes and books of the common law have in 
procefs of time arifen, how many printed rcfolplions of 
the fame cafes or points, how many difagiecing reports 
there arc touching the fame matter, how many fjcming 
contradi»ftory opinions tl\at would be ex^')lainc(J'or fettled, 
how many titles arc dif.ifed, it were to be w'lhod that 
fjme complete*csrpu: juris communis were extracted out ot ^ 
the many books of our Englifli lav/s for the public ufe, 
and for the contracling of, the law^ into a narrower com- 
pafs and method, at leafl fur ordinary ftutly, I’lit this is a 
work of time, and requires many induftrious and judicious 
hands arid heads to aflift in it. 

And thus having mentioned fomcfiiing. in general 
truc;hi-.^“ tlie febjccl matter of this book, now I rnrill 
write fon'e-.hing nitire particdaily touching it. 'i he 
leader, i;i pcruial thcretd, will find (oinc few ccdlLiVioiiS 
out of rtcurds .wul frarliamtfnt r('lls; yea, and feme things 
r^t'of Speed and Skene,‘but little, and th.rt which in its 
kind may be uf.-hi]. But tlie .matter of the book 

confifts of collcftions outt.f the Vcar-lJookf, and the latter 
reports, fo-merl'y printed out or private reports of otltcr 
men, and fomc of the eolle»lh)rs’ own taking, whicfvwerc 
moil-in the kina,’s henchf fi uin about 12. "Jar'/i rr^is 
thc'i'c is little in it touching pleas oMte crown. It is tine, 
the r^'auer will find many of the cafes reported in books 
lately printed, clpccially in inr. juftice Croke’s and fir 
F'rancis Moorv’s R-^’pclrts; but he wiir not be without his 
advantage by this book, to^.ching thofc very cafes. For, 
I. The vaiicty of reporting of a cafe many times, gives a 
clearer rcafon of the judgment in one report than it doth 
in aaotlicr. 2. I’hey are here only abftracled, and the 
y^aftJii briefly given, and al|p digefted into a method that 

• renders 
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renders them more ready and eafy for ufe; -which leads me 
to the third confideration, 

3. The third confidcration is the method of this coU 
leftion, which will give me an occafion to -write fomc- 
thing upQn thefe three matters, viz. 1, Touching the ifte- 
timd of the common law' in general; 2.1'quching the me¬ 
thod of the ftudy of the common law; and, 'rouching 
■ the p;irliciftur method of this colledlion. 

I'uu CHI NO the former of thefe, I have many times 

obferveJ, tliat men not much acquainteJ*witli the ftudy 

of the common laws of England, though otherwife 

of good parts, and poflibly -u’c-y acquainted with univer* 

fity learnmg, pretend two great prejudices and exceptions 

a'rainft the ftudy 'of the common •law, v!z. i. That it 
*** • » * * 

want' clear evidence of rcafon, and that the conclufions 

and refolutions of it are not dcducible bv fuch evident ra- 

• # 

tional coiifoquencc as is or may be done in other feiences; 
that it is obfeure'and perplexed, fo^that they that think 
themfelves great mailers of reafon^ yea, and many that are 
much converfant In fubtiltics of logic,*phiIofophy, and the 
fchof linen, arc at a lots in it, ifr.J can make little of*i|. 

^2. That it wjiiti method, order, and apt diftrlbutions; 
and ihis hath bred foinc prejudice againfi: it, not only in 
men much atldiclod to fubtil learning, but alfo :n the pro- 
ftfiuisof the civil law, who tliir.k that law much more 
metiic'ciical and orderly than Pne common law. To the 
firft of ihcfc I (ay, tliSt it is certainly true that reafon is the 
common faculty and infirument of mankind for t|:e acqueft, 
application, and cxcrcife of any knowledge or art; and 
they that have the cleareft excrcile thcreftf are ordiiurily 
the beft proficients in them. • It is the fame power of rea¬ 
fon that with cxercifc, ftuciy, and experience, renders a 
man a good logician, a good mathematician, a gf»od phjr- 
fician, a good lawyer; but yet the fame man that is a good 
logician, is not therefore ^rcfcntly a good lawyer, tmtlw** 
Riaticiau, of phyfician, 'Eak? a man of the choiceft na^. 
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tural parts, and turn him upon a piece of Euclid, or upeit 
fome parts of the phjrfics or metaphyfics, or logic of 
i\ri{lntle (that great mailer of reafon), he will be to feck: 
to make any thing cf it, till by ftudy and time he hath 
aca>mmodatcd his rcafou to thofe fubje^ls: and although 
the reafon of fome parts of the common law be obvious 
at the firft view to every capacity, ye*: to get a maftery 
of the full knowledge of it, requires not only j-eafon, but 
ftudy and indiiftry to underftand it; and then his rcalbn 
will {:radc upon that ftock, and make dedut^liorts and infe^ 

' fences upon it, in the fame manner as the mathematician 
doth upon a Propofition of Euclid. But, 2. In matters 
moral and civil (the common fubjeit of laws), though pof. 
f'hly the general and c9mmon notions cf them, or where¬ 
upon they arc founded, are in a great ^neafure common 
to all men of undcrftandlhgj yet the applications and par¬ 
ticular dedmSlions and conciufions thereof arc not fo clear, 
coiiftant, and deterisanatc, as confequonces and conciu¬ 
fions in ipgic or mathematics are: for as the natures of 
pioral adlions are iir thcmfulves much more indetern i late 
than*the fubjedls of thofe‘arts and fciencc*!, fo they moll 
commonly arc ftrangely divcrfifted by infinite circum- 
ftances; and tl)erefore men agreeing in the fame com-r 
mon notions of'jufticc and morality, oftentimes deduce 
pifterer.t ccnclulions from them, and applications cf them, 
even although intcrcll an-.^ partiality of mind (which arc 
very incident to mankind) do not kitcrpofe. It was the 
conipKiint of the moralift anticntly, 7ZStlQKC5 

I 

§7/tnii/:ts hommibus funt^ o mtiom mUo non 7‘epugnat ; qui$ 
t7:hn nojirzirn non Jlathit homon eje uu!^ (J (xpeUndun\y 
is quavh 7'atione conj'ctinfidign 05* perfcquendnm i' quis non 
Jl:ni.A jtjh‘7n tjfe hofujium dreormn? quando igitur 
pugyia oritur ? in notionn7n accomT77od(itione ad ret fingulas: 
and therefore the vvifJom of laws, efpcclally of England, 
is to*dctermine general notion^ of juft and honeft by pajp- 
tfcular rules, applications, ai^ conftitutiorv, found out 
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pud c(»ntinued by great wirdom, experience, «and timei 
and thereby to fettle that variety and iuconftancy of pard-? 
cular applications and conclufipns, which, without fome ' 
ellabliChed rule, would be found in moil; n^en, though of 
excellent parts and reajbn, ai)d agreeing in common no¬ 
tions. 3.* In things that haye theif priginal much by in- 
ilitution, men cannot eaiily or ordinarily by rational de¬ 
duction fintj them out, but only by inftruCtion'and educa- ^ 
tion i and yet thofe things are-of as great neceffity and ufe 
to mankind :is other matters more obviouil^ deduciblc by 
argumentation. As for inftance: jn the fignihcancy of 
fpeech, why fL»ch a cpgipofition of articulate founds and 
iyllables and words ihould hgnify fuch a fubje£|, or fuch 
an intelligiBle propofTtion; and why one klqd of compofi- 
tion in France, and another kind of compofxtion in England, ‘ 
fhould fignit'y the fame thing j why in grammar the various 
terminations of words ihould render them 6f feveAl im¬ 
ports ajxd iignilications; no immediate«rcafon can be juft- 
ly given or required, but inftitut^on, or cuitom, which ^ 
is a tacit inftitution. And fpmjjthing analogical to this is 
to be found, pot only in the Engllih law's, but ia alLthe 
laws in the w'orld; wherein, though the fiill inftitution? 
thereof was not without great anu profound rfiafon, and 
the fame is continued with great advantage* to fociety, and 
preve^ition of uncertainty in things, yet it were' a vain 
thing to conclude it is ijratio*:;.], becaufc not to be de- ' 
monftratLii or deduced.by fylloglfms. 'I'hus in our law the 
word flW/ creates a warranty \ the v/ord concejfi creates a 
covenant; the word heyres required to pafs a Ibe fimple 
in grants and feoffmenfii ; lands in* fec-finyjlc defeend to 
the uncle, and not iramediatejy to the father j and to the , 
eldcft fon, not to all the fons ; though in fome other coun¬ 
tries their laws dircCl; difeents otherwife; and infinite other 
inftanccs of like nature may be given, which h^ve their 
force principally by virtueinftitution, or of the com- 
gion ufage pf this kingdom, which is a taeft iiiftitutiof?. 


m 
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ami are of *reat ufe to prevent uncertainty ; therefore, as 
all the rcafon imaginable will not render a man a good 
grammarian, or flcDLd in any one language, unlefe he learn 
it by education, ftudy, or clifcifdihe j fo a man, though 
otherwife of pregnant rtafon, miift not be offended if he 
be not born a comiTjon lawyer, nOr be inafter of the 
knowledge of it ^vilho^4t Ihidy atid o^eriencc. 

As to tfre L'cond, concerning the ienne^hodicalnels 
rf the comuH-n l-iw, I fbail ’fey this: i. ^I'hat the com- 
nif.n Li'.v rvThlrible into a Cv):npAeiit tneth*);!, as to the 
gtneral herds thiroc'f-, and every itudent doth, cr may’ 
.cr.r.Iv ff.rm unto himfdf a <rchcral ihguffion'of the law :;c- 
conimod.ite u» Ms memory and ufe^ 2. Kut it is true, 
that ail the particular^ in refnedb to their ncikitiidc and 
^ variety, arc not eafily reducible into a fcholallic mtihod; 
but thev rerempenfe that incoitveniencc bv their naiticu- 
L’rity and rueful anplicalion to particular occahonr, as is 
before flicwn. *It i>' true, the body (d*the civil la'v ir- <!•- 
ge/red into gcner.d. he:**!', whicn are like common bfccjs, 
in which many pattici.iars arc piac-.J j but the particuhus 
themlclves, th.ir tract.itcs, uiiionfLS, counlLls rinci dcci- 
^ons, have little other melht.d than our common law* books 
have, or cafily may have. 'J'hus much in general for the 
method of the lornmon law. 


( 2.) 'rotrcHiNO the methodi of the "udy of tlie ctsnmon 
law, 1 mu(r in general fay thus much to the (fuclent iher -t f; 
it is neceflary for him to obferve ;ii>method in ids readij'g 
and ftudyj for let him afllire himlelf, tliough his memory 
be never fo cood, he ftiall never be able to cari v on a di- 
ftindi fervice«d)Ic memory of all,* or the greateft-part he 
reads, to the end of feven y.ars, nor a much fhortcr time, 
livithout helps of ufe or method j yea, what he hath read 
jeven years fincc, will, without the help of method or 
reiterated ufe, be as new to him as if he had fcarce ever 
jraebit. A method, therefore, is neceffary, but various, 
liccording to every man’s particular fancy, tl ihall there* 
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fore fB'opound that which, by feme experience^ hath been 
found to be very ufeful in this kind, which is this: Firlf, 
it is convenient for a ftudent to fpend about two or thre:: 
y^ars in the diligent reading of Littleton, Perkins, DodK^r 
and Student, Fitzherbert’s Nutura Brevium^ and efpe- 
ri^'Iy my loid Coke’s Commentaries, and pofllbly his 
kc7orts; this v/ill #.t him for cxercif.*, and enable him to 
improve bi^iLlfby converfuion and dticfinrfe with other’*, 
am! eliable him profitably to attend the courts of Well- 
'At'rr,'/ .r. After two of thiee years f> IpcfTTc, let him grt 
h:”.! a larre *common-placc-book, di^iee it into alpha- 
b'.Scal livie.*,, which hclnay cal'dy gather up, by obierving, 
the titlf s t/f r:i>ok’s/'abridgment, and fome tables of law 
bockr, and roiilol)’* (as fl.all be il«;wn) this book now 
pubiilheu may be tiie bafis of his common-place-book. 
Afterward' :: r.i. :litbe lit to begin to read the Ycar-Pook'>i i 
and hccauf' mana i^f the Llui.r Year-Books are.lijled wit'n 
law not fo mue' ndw in ufe, he* may feigle out for hisS or- 
diaatv con'lrtiii reading fucli as arc*moft uleful; as die lafl 
^ part of K. 3. the Look cf Alidkc-, the fCcond part of If. 6. 
F. 4. H. 7. and fo come down hi order and luccellitfli of 
ri-mo to the latter “OiL. Plowdcn, Dyer, Coke’s Kt- 
ports the fcct->dvi time, and ilude other re>)orts lately 
printed. As ne rciid:, it is fit to compar .5 cafe with caL, 
and tt^coinpjre the pleadiit'igs of cafes with the Books of 
Entries, cfpev;:.'.';';.' KallaPsf whi^h is the heft, efpecially in 
relation to the Vear-B#oks. Wliat he reads in the courle of 
his rcauing, Lt hint enter the abftradf or fubliaiice thfereof, 
efp'cially of caLs or points refulved, into his common- 
place-btiok, under ^heir*propfr titl...^; ami if one cafe falls 
aptly under feverai titles, a»d it can be conveniently 
broken, let him enter each part under its proper title: 
if it cannot be w'cll broken, let him enmr the abftra« 5 b of 
the entire cafe under the title moll jnoper far it, and make 
references from the other «itb^ unto it. ’ It is true, a ftu- 
dent wnll waAe much paper this vvuy, and polllbly in two 
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or three y'iars will fee m^y errots and impertinences hi 
what he hath fonnerly done, and much irregularity and 
difordcr in the difpofing of his matter under improper 
beads. But he will have thcfc infallible advantages attend- 
ing this courfe: i. In proccfs of time he will be more 
perfect and dexterous in uiis biifmefs. 2. Thofe firft im- 
perfedl and difordered eflays willj'-by frequent returns 
upon them', be intelligible, at leaft to himfclf, and refrcfli 
his memory. 3. He will by this mekns keep together, 
under apt titles, whatfoever he hath read.' 4. By often 
returning upon every title, as occafion of Tearch or new 
infertions require, he will ftrangtly revivd and imprint in 
his memory what he hath formerly read. 5. He will be 
able at one view to fee the fubflancc of whatfoever he 
s hath read concerning any one fubjei 51 , without turning to 
every book (only when he hath particular occafion of 
advice 01; argument, then it will be ncccflary to look 
upon that book af large which he Hivds ufeful to his pur- 
pofe). 6. He will ba able upon any occafion fuddenly to 
find any thing he**hath reed, without recourfing to tables, 
«o» other repertories, which are oftentimes fhort, and give 
^a lame account cf the fubjcil fought forj and this leads 
me to the third thing, viz. 

(3.) The particular method of this book, which Is fhortly 
thus: Firft, it is divided into general alphabetical titles, 
containing inoft of the ftiaterkil titles of the common law 
(other than pleas of the crown); dicn thofe titles are many 
; tin^s fubdivided into general heads, and thofe again into 
, more particular heads. I'hc titles of prerogative, trial, 
and fijme others, have many fdbordinate titles, and thofe 
tttles many divifions undpr them; fome cafes are marked 
f with queere or dubitatur^ which for the moft part were 
ohly opinions, or doubted in the book at large, or by the 
colleger: all that is reported between 21. Car. and the 
year 1655, inelufively, yrecn opiiuons and refolutlons in 

• that 
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^iaf fotirt where the author lat, though the c^urt be iilan^ 
times oipitted. 

4. The fourth general cenfideration which I at firft 
propounded is, the ufes and benefits of this book, which 
are principally thefe. x. Whereas at this day the books of 
the law *are grown very many and very large, fo that 
many will not have tlie patience to read them all, the 
{ludent will in this book have a confiderable*abftra£l: and 
collection of moit that is material in them. 2. \Vhcreas 
the abiidgn^ents of Ettzherbert and Bro«Jc end with the 
' reign of Henry 8. or at fertheft of queen Mary, this book 
takes in moft«of the qpw law contained in the fubfequent 
reports, and drawing it down *n alphabetical titles, until 
about the latter end of king Claries I. and fbmc time after. 
3. The ftudent or reader may in this book, at ohc Ihort 
view, fee very much of the body of learning that concerns 
anyone title, without troubling himfelf with jnany tables 
or repertories. 4* Whereas in tl>c fiprnTer divifion I have 
commended the making and ufpig of a common-place- 
book, as the beft expedient tl»r I know for the orderly and 
profitable ftudy of the law, this book will be the bafi^ of 
fuch a common-place-book, and will not only fupply biiS 
• witli an apt methbd foon learned, but will funtilh the ftir- 
dent with a liberal ftock of particulars, upon which to 
bottom his farther improvement, and be a common repo* 
fitory for all his future |ludiqp; it being printed on pur- 
pofe with a large margin for tlie addition of fuch cafes as 
are here omitted, or tliat fhall hereafter occur under the 
feveral heads already in the book j and for the Vldkion of 
fuch ofher titles a| flialJ be found ueceflar^and here want-' 
rng. It is true, there are in this book fbme titles of the 
old books which are in a great meafure antiquated, but they 
are obvious to view. Upon the whole matter, the pains ol 
this excellent man hath furniflied the fludent £id reader 
with a ilock of learning^methodically digefted and fitted 
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to his ufe, v/hcreby he may improve his knowledge,^v/ith- 
out great expence of time or labour^ 

5. I COME to the iaft of my promifed obfervablcs, vi%, 
the cautions to be ufed in the reading iu>J uie of this book, 
and advertifoments concerning it; which are tliefo: i. It 
is a book publiflicd for flic help and benefit of ftudents, 
not to abate fheir induffry, but to encourage it: a man 
, that trufts only to anotht•r^s labours, witlir.ut his own dili- 

* gcnce, attention and Oudy, wdi never come to be able in 
his profeffion, kat will difappoinl both lumfelf and others. 
2. It is but an abridgment; the cafes are not all put at 

* large, nor the arguments at huge.,r(-p('‘ted; ainl altliough 
it be an abridgment collected and ablliactcd witii fmgular 
judgment, yet where tiie reports at large may be had, the 

I leader, when he comes to adviie, or argue, or determine, 
ought to confuit the reports at large. Some of thefe are 
not only ab:lracted by him, but were alfo obferved, heard, 
and reported, and ijlvne adjudged by him; thofe of his 
f'v/n cbfw-rvation were piincipally thefe of the king’s 
L.'iich, ill the I2tl]p 13th, 14th, and fome following years 
t'-fn 'g James, and all the time of king Charles, and for 
rsne tune aiter, whleh.weie exadtly done and taken: 
othei*: wen; cn’.v extracted and abllradltd out of the pri- 
▼«te or piitited j;eporC3 of other men, which may be liib- 
!cdt to tile nnldaUcs of Lhc n porters> but yet eafy to be 
Corrected, becaufe they ari^ for the mofi part now printed. 
3. As it is but an abridgment, fo it is but a ooiledfion; 
v.r.arqin tliough there be many judgments given by the 
coilectof ‘himLif, yet moft of the judgments herein col¬ 
lected were given by others; wh^fcin it is fuflicicnt truly 
report the fuhflance of what he read or heard, without 
jyving his own fenfe or Judgment upon every thing: 
werefore it may bo po.^ible there may be refolutions or 
opinions, croffing one another, or crefTed by refolutions 
of latter times, which yet a j udicious reader will make ufe 

^ * of 
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whhoiit detfiment. * 4. Although ihflny cf die cafes 
and refolutions in this boofe happened ih the time of the 
late troubles, yet I have rcafon to believe there are none 
that concern them i the collc£tor v/as very cautious 
herein, atjd fo was the pUbliflier. If any thing of that 
kind happen to occur, it was overfecn, which is not im- 
polTiblc in fo large a volume. There ara fome'fev/' 
titles .or ctlfes in^ the original which arc omitted in the 
print, but they were fuch as arc cither no\^ out of ufe, as 
^touching purveyance and knighthood, or fuch as are not 
in their kind fb proper for ;i book of the common law. 
L'pon the whole matter, it is hoped the prudent reader* 
will find nuuch in this book that may benefit him, and 
nothing that may give juft caufc oT offence. 5. I muft 
again inculcate, that it is a collodion that was never 
intended by 4 hc collector for public view; and there¬ 
fore, if there happen fomc few ohfervatiSms out of hif- 
tory, or out of fome foreign authors, that may feem 
nf)t_^ fo proper for a book of the comijion law; or fome 
titles or cafes omitted that might have been neccf^iry 
for the completing of an Abridgment; if fome cafes* 
c{ titles twice repeated, or if there be nothin every 
thing that perfed order and method thajt became the 
work of fuch a nature, and fuch a colledor, it car¬ 
ries its* juft excufc with it. An Appendix was intended, 
that migh^ have been fuppleraental of fome titles, or 
at leaft of fomc cafes 5 r obfervations; but the obftj^ue- 
tion of the prefs diverted it. Thofe gleaning* could 
M»»t be <jf fuch moment as to delaj the publiftiing of 
the wmrlc itfelf; they may come time enoifgh hereafter, 
if occafion ferve. The cquat and prudent reader will ^ 
be cafily able to redify or excufc the flips above-men¬ 
tioned, or others of like nature occurring in thi» book 
(if any be), and yet find enough in it to improve^his 
knowledge and his time, afld «to excite in him a juft. 
Voi.. I. * U , eftcem ^ 
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efteem of tFie judgment, learning, and induftry of ttt* 
coUe£lor; and a grateful acknowledgment of die conde> 
Icenfion of his worthy fon (the inheritor of his lather’s 
virtues, as well as of his poUenions), who, at the requeft 
of (bme that honoured his lather, was contented to 
permit this work to be publiihed for the common 
good. 
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No. X. 

C-ASE oi^ PERRIN and BLAIcEi 

In*the KiNc’^ BENCH. 

John DoEj on the Demife l>f William Perrin and 
THOMASbVAUGHiW, Efqrs. Plaintiffttnd^ppeUanfy 

Hannah Blake, TVido^v^ Difendant and ReJfmdenU 

• • 

I N November 17^8 the pUintifF, Jdhii Doe^ brought 
an eje£lment inthe Arpreme court of judicature, at St, 
Jago de la Vega in Jamaica, on the demiie dP the laid 
William Peiyin and Xhomas Vaughan, for a plantation 
and fiigar work^ and divers meiTuages, kuids^ tenements, 
and hereditaments tliereunto belonging, lieing part of a 
plantation called Dean’s Valley, Atuate in the parifh of 
Wclhnorland, in the laid ifland of JaAiaica; and the de¬ 
fendant, Hannah Blake, having appeared and pleaded tli^re-^ 
to the general iiTue, Not Guilty, the caufe fbonafter came 
on to be tried by a jury in the faid fupreme court, when a 
fpecial verdidl was found as to the title to tHb laid premiles} 
and uppn arguing thereof, the faid fupreme court gave 
judgment for the defendant.* * 

'1'he plaintiff brought a writ of error from the laid 
judgment before the governor and council of Jamaica^ 
beiiig the coUrt of errors in tliat iiland, which cotirt af¬ 
firmed the faid judgmeift of the fupreme court of judi¬ 
cature; from which judgmentNhe plaintiff appealed to his 
majefty in council. On the tyth of July 176^, the laid 
raufe came on to be heard before the lords of d]^e coih- 
mittce of his majeffy’s moft honourable privy council^ 
when their lordfbips, having bpard the faid caule. argued 
by counfcl oit both lides, were plcalcd to report to his 
majefty, that it appearing from the cafes and authoririesT 
cited, th^ a jTUiCerial queftion which-arUet upon the con- 
^ • • 17 ftcu£lion 
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ftnuSlion of'ihe will cf William Williams had undep^one 
great litigation in Weftininfter-hall, and had in dtHcrcnC 
fhapes received various deteiminations. To that the rule of 
law by which fuch qucflioi' ought to be decided, was not 
thoroughly fettled; dicir lordihips tliought it highly fit, for 
the lake of uniformiry and certainty, in a matter upon 
wliich titles to lands may depend, that a cafe (liould be 
made for the opinion of the court of king’s b^nch, vtdio 
were to certify to the lords of the commiftce their opinion 
upon this qucfti€in, “ Whether Jolt/i Williams took any 
“ and what eftate in all or any part of the pretnif-s deviled 
“ by the will of the faid tcflatbr ?” ♦their lorfdhips being of 
opinion, that in cafe the court of king’s bench arc of 
opinion that John Wi,Uiams was feifed in fee, or in tail, 
of the„ whtKle or any part of the premifes, tljat then the 
judgment complained of fliould be rqverfcd, ai.id judgment 
be given foe the plaintiff*, cither for the whole or an undi» 

4 

vided part of the f>remifcs j in cafe tUc court of king’s 
bench fhould certify theip opinion to be, tha.t John W'illiams 
was not feifed of any eftate "of inheritance in the premiles, 
in'trie whole or any part’of the premifes, tiiat then the 
appeal be difmillcd, and judgment affirmed. Xheir lord-^ 
Diips ordered, that the report be drawn up, without fur¬ 
ther argument, as die (aid court lhall certify their opinion. 


CASE.' 

WILLIAIVI WILI.IAMS, late of the iiland of Ja- 
inaica, efq. being feifed ir fee of a'planlation, fugar work, 
and lands thereto belonging,*called Dean’s Valley, in the 
pariih of Weftmorland, in the fald ifland, made his will, 
beaSring flate the 13th day of March 1722 i- whereby, after 
taking notice of his wife Msury Williams, and his three 
daughters, Bonetta, the faidc defendant Haumh, and Anna 
Williams, he devifed as follows; And ihbuld-my wife 
' «he 
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« h^*cnfeint with child at anv time hereafter/and it be a 
female, I give and bequeathmnto her the fum of 20001. 
« current money of this iiland, and to be paid her when flic 
« attains the age of 21 years, or^ay of marriage, which fhall 
firit ha^open, and to be generahy educated and maintained 
“ out of my eftate tili her portion become payable, without 
“ any dedmilion of fte fame or ajiy part thereof. Ajrdif it be 
“ a male, ^ give and bequeath my cliate, both real and per-»* 
« foiial, equally to be ui\ idea between my laid infant and my 
“ Ibn John*VViliiamP," when the fiid infant fiiall attain to 
' “ the age o/ 21. Iteni^ And it is my intent and meaning, 
“ that jionc o? my children fhall fell and difpofe of my eftato 
for a longer time tl^an Ijis life. And to that int ent I give, 
“ devife, aiid bequAth idl the reft and rchduc of my eftate 
“ to niy fon John Williaiiisand the faid infant, for anddur- 
“ ing the teem of their natural lives-, the remainder to my 
“ biotlier-in-law Ifaac Oale, and his heHH>, forcind during 
“ the natural lives of my faid fons Johft Williams and the 
faid infant j the remainder to the'heirs of the bodies of my 
“ laid fons John Williams and* the faid infant, lawfully be- 
gotten, or to be begotten j the femainder to niy daugRtAs 
“ for and dunno; the term of tiieir natural lives, cauallv to 
be divided between them ; the remainder to my laid bro- 
thcr-in-I:iw Ifaac Oale, and his heirs, difring the natural 
“ live^ofmy laid daughtcis rtlnc»^tive]y; the remainder to 
“ the heirs of the bodi>:s oftmy iSd daughter^, equally to be 
“ divided between theift. And I do declare it to be my will 
“ and plcafurc, that tlic lharc and part of any of n!)' CiiJ 
“ daughters that (hall haj^pen to die, lhall immediately veft 
“ in the* heirs ofheFbodv in manne/aforcfiitl.’* 


And there was no other Jil^iofition or devife of the laid 
teftator’s re.il eftate, except only a demife of other Jands to 
Thomas Woolcry and his heirs, and what is conjoined in 
tile claufc above-mentionedf • , 

• ■ u 3 


After- 
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CASS or rsRsiN and stAfts, im jbe kino’s bench* 

Afterwards, on the 4.61 day of February 1723, the 
teflator died* leaving tfliie aj| his death the ikid John *SVil« 
liams, his only fiin and heir at law, and the aforefaid three 
daughters, Bonetta, Hannidi the defendant, and Anna^ 
and the fiud teftator’s wife( was not tnfeinty or with child, 
at the time of the teftator’s death, or at any time after his 
making his faid will. 

The queil^ion therefore is, as aforefaid, Whether the 
•* faid John Williams took any, and what, cfta«.e in all or 
« any part of the premifes devifed by the will of the faid 
w teftdtor?** 

. JOHN Gi;,YNN. 
THOMAS WALKER, 

t « 

e 


FIRST ARGUMENT, Hilary, 9. Geo. HI, 


jWr. .Walker, for the I)cfendant, 

MY LORD, 

THIS comes before your lordfhip on a demurrer to the* 
plaintiff’s replicLtion. I am for the defendant. 

As this cafe depends entirely on the.conftruclion of a 
will) it will become ncccfliiry to enquire iqto the taftator’s 
intention, Upon the reading of tlv-* will it app'ears, that 
his intention was to give only an eftate for life to this fon, 
thereby td prevent the file of his eftate by means of a com¬ 
mon recovery and as«this iqtenticn isicoqfiftent with the 
rules of law, it muft decide in the prefent queftion. 
Co. Lit. 9. b. and the cafe of L^ewcomen and Barkhfim 
are proofs of this pofition. Indeed, in a celcbrat;ed cafe 
reported in 2. Btra, 1x25, it appears that the intention of 
the teftator was not there fuificnent to controul the opera¬ 
tion of the legal expreffion %em of the My but there is a 

very 



#AIE OF FEMtlf AK 9 BlAltSy^WTlCt KkKO*S B£trCH. 


v£ry,grcat difference between that cafe an^ the prefent* 
In that cafe of Coulfou and dml/ofty there was no introduc¬ 
tory claufe indicating his inteldon, z% in the prefent cafe. 
And furthermore, the cafe ov^ijle and Gray is a ftrong 
authority, which was upon a ^ecd, and yet the words of 
limitation were there conftrued words of purchafe, to ef¬ 
fectuate the intentipn of the parties. 

And in the cafe of Sear and Majierman^ the lords cdln- 
miflioners^f the, great feal would have executed the in¬ 
tention of the teftatcf, had it been fufficiently indicated; 
which appears from the obfervations that were thrown out 
at the time. , ^ • 

Upon the ground of thefe Authorities it appears, that 
whatever is the intchtion of the teftator, that is to govern, 
if manifeffly indicated, although the teftator may have ufed 
inaccurate or unapt words. 


2. Lev. 1x3. 
Raym. 278. 
FcarneC.R.ta| 


Sear v. Maf*«' 
terman, 1757*1 
FeameC.R.rxs 
Ambler, 344.; 


Air, Serjeant Glynn, for the Plaintijf. 

«• • 

I'HE queftion in ftiis cafe istreally of law; for though 
tlic law, out of humanity to ignorant men, will allow the 
•moft liberal conftVuidon to wills, yet the rule fnuft not be 
laid down without certain reftriCtions, that legal lan¬ 
guage ftiould have its due influence; otherwife you let in 
a flood of inconvenicncy, by yndering the rules of con- 
ftruftion*entirely dcp|ndant on the caprice of individuals. 

'I'his queftion has been often agitated in Weftrainfter- 
hall; it is therefore neceflary to have it fettled; And I can¬ 
not but rejoice in,the ripportunity jhat now offers. 

1 'he avowed maxim in politics, That property fhouldbe , 
fettled by general, plain, and certain rules, calls aloud for 
fpeedy and conclufive judgment on this head; and the 
beft way of complying with this maxim is, to Ibiy down 
certain rules which ihall contain certain exprellions, car¬ 
rying with .them known and determinate meanings, ’by 
B'hfeh means counfel will be able to advife, and convey- 

U ^ VICCJJ 
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^cers to fetde property, fo as to fatisfy their own con-^ 
fcience, and to infurc their C lients from any hjture litiga* 
tioa on the fuhje<Et of their Settlements. And indeed, my 
lord, when we look into ou^ books, we find the weight of 
authority inclining this w^y. In our ancient times we 
know forms were much admired, and legal language coun¬ 
tenanced by the courts of jullice. 

In She/iey*'s cafe, reported by lord Coke, we have a 
rule laid down which applies diredly to the prefent cafe: 
^hat in any h'jirs.menty if a freehold’he limited to the an- 
ccjtor for life, and the inheritance to his heirs, either tnedi- 
/:*t/y or iMinediiitely, the firji taker .‘akes the*whole ejlatc : 
if it be limited is the heirs of his body, he takes a fee tail\ 
if eo his heirs, a fa fmple. 

My lord, I will not contend that this rule has not been 
broken ir. upor. but I will fay, that all the cafes in W'hich 
it has Ldcn j'.bijfjil have been coniidcred by this court in 
the cafe of Cculjon s.nd Csulfon ; and there the rule laid 
down by lord Cc^ke is reuved, and has continued inviolate 
till the prefent day. Upon :he ground of this cafe it is 
that i reft; and this cafe ‘ftiould now be confirmed, not 
only- as it revives the del rule, which is convenient to 
policy, but ror other confiderations. As Coulfon and Coulfon 
was the laft cafe «n the fubjccl, and as it was delivered on 
the moft weighty and deliberate thought, conveyancers 
have made it their land mtS'k, and upon the authority of 
it have fettled many eftates. If then‘this cafe is overruled 
at this long interval, what wi;l be the confcquence ? I'he 
conveyancers will be at a lols to give advice, and lialf tlic 
property in the kingdorrt will be th 5 fuhjedl of litigation. 
Coulfon and Coulfon ftiould therefore be determined and 
con^rmed by Perrin and Blake ; and to this I could add 
Star V, Majierman, and another cafe which was before 
lord chicfjuftice ‘Wilmoti in ’C. B. Hilary 1767. 

[TifE ferjeant, being takeii iU could not proceed.] 

* . . 

$ 
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JUr/WAtKSRi in reply, . 

SEAR V. Majlennan is At applicable to the prefent 
cafe, becaufe there the intentwn was not fufficiently ap¬ 
parent. In many cafes it has l#en ruled, tiiat the intention 
is the fov'ereign guide; that intention appears in the prefent 
cafe} and as it difFocs from Coulfon and Coulfon^ tnere is no 
authority to give the firft taker an eftate tail j and therefore 
the intention is t 5 govern, which gives an eftate for life 
only to J, W, the firft taker. * 


N. 


SECOND ARGUMENT, Easter, 9. Geo. Ill, K. B. May, 2, \ 


Mr. Serjeant BuECAKD, for the hefen^ant, 

MY LORD, • 

THE cafes in the books upon this fubjedt are fo ya^i- 
ous, that it is hardly poffible to reconcile them j but I con¬ 
ceive, that from ‘the very firft chapter of Cohe Littleton 
every one will allow this principle, That although the lavj 
has ejtablijhed certain technical exprejpons for the defeription 
of interejls in lahds^ fcV. yet if the tijiator does not ufe 
them at alL or in the fenfe meant by latvyers^ Jllli if his in¬ 
tention be clear^ his will Jhall take effect according ti theU 
intention. Indeed, this principle has its foundation in fo 
good policy, that it has ^ecn applie^ even in the conftruc- 
tion of deeds to fulfil the intentions of the parties. 

In the cafes Life v. Gray* and in IVaker and Snow^ Raym, syf 
and in White and Collins, Pafeh. e. vJeo. I. upon the * ■ 
authority of tliele cafes I might arjjv. , that if the^aw has Pdim. 3<9.* 
allowed deeds to be thus liberally conftruc'’, d fortiori it 
will allow it in th^ cafe of and when 1 add the prin- 
pi^le above cited upon the authority ol’ lord Cekcy there; 

cann<^ 
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cannot remain a doubt of the truth of the f)orition jipon 
which I ground this argument: That Ae intention of the 
tpftator fhall govern, if connftent with the ruks of law, 
although he may have exp/clled himfelf inaccurately and 
without precifion. I mig^t here trouble your lordfhip 
wiA many cafes which confirm this argument'; but as 
Aey muft be recoUefted by your lordfhjp, and as they only 
confirm and strengthen, and do not extend this principle, 
I pafii them over, and reft folcly here; which reduces Ac 
argument to Ais^queftion, What is the intention in Ac 
prefent cail* ? Manife'ftly this; I'o give fuch^ an eftate as 
would deprive Ae fon of bairing Ac remainders. 'I'hc 
teflator finds an eftate for life will do it, and therefore tells 
us Aat he means to give it lo his fon. . Upon what 1 be¬ 
fore faid I draw this conclufion: The fon takes only an 
eftate for life. Exadlly in point is the cafe of Lcnnard v. 
lord Svffex'^ and though this was upon a truft, yet that 
makes no altcratiftiij^as one rule of property mufl: run in 
both courts j and therefore it is an authority to Ihew, that 
when a teftator exprpfly indicates an intention that the fii It 
taker under Ais devife Aall nut bar Ac remainder, the 
, law fays he Aall only have an eftate for life. 

Acain<xT all this rcafonmg 1 fuppofc the cafe of 
Coulfon and Couljhn will be quoted; but the cafes arc not 
ftmihir. 'I'his cafe of Coulfw and Coulfon was decided 
upon the ground of Duncomhe and Duncombt ; and hi both 
it was held, that the eftates for life did not mergr by rca- 
Iqp of Ac interpofition to truftees, &c. 

Upon the laft argument, a cafe was quoted on the other 
fide which was decided^in C. B. I^IL 1^67. As my bro¬ 
ther Giynn did nqt ftate it^ 1 will give your lordftiip what 
account of it 1 can, *' 

'I’liis was a cafe between Dohfon and Grew* The 
teftator gave to Qrew an eftate for life, and remainder over 
to thc^ufe of the ifl'ue of his body, and Ae heirs Wle of 
thf bcKly of Aich ifl'ue, rtmlMiAc.r over to This 

w.as 


i 
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adjudged an eftate tall, becaufe the greater intentioii 
appeared to be, to let in die llTue of Grew before the de- 
vife to Dohfon ihould take eff|£i;: but as this could not be 
efTcdiuated without giving anVftatc tail to Qrew^ the iirft 
taker, he was adjudged to havy an eftate tail. »f Wflfiai, ji 

Upon this cafe 1 would <}Dfcrvc, that the general ^ 
teiition of thetefta^or was the guide j and by what fell from 
lord chief juft ice IVilmot^ it is clear that any»words would 
have givej# way to the contrpul of the teftator*s intention. 

From hence, and wh^t I hav9 before faW, I conceive the 
intentior* l^ould govern. The intention is to give an 
eftate for life,only to IVx and therefore I truft he will 
be adjudged to take (uch an eftate only. 

% 

• • 

Mr. Dunning, for the | 

7'H£ cafe divides itfclf into two queftions; the relulu* 
tion of which muft determine the judgii^nt oi^the court, 
ift. What is the intention of the teftator? 

2dly. Is that intention confiftentlj^ explained witii the 
rules of law ? ... 

My learned fiicnd contends, that the intention is mani- 
• feft beyond a poiHbility of doubt, and therefore does not 
ar^uc it. I infift, that neither the cucuinftances taken fe- 
paratcly, nor all the will taken jointly, is indicative of his 
intenfion beyond a doubt.^ Lej us fee what arc the circum- 
ftajKcs: •K devife to one for life only, then a remainder to 
Ifaac Gale and his heirs, then to‘the heirs of the body of 
his fon. Thefc circumftanccs w’ant an elucidation, inaf- 
much as the devif^ to Qale is not explained: he may wifti 
to give fome intereft to Gale and his heirs; and, to efFec- 
tuate |hat, he may find it neceflary to exprefs himftlf as 
giving an eftate for life only to his fon, with remainder to 
the heirs of that fon’s body. Taking the viiioR: fcopc of 
his will as explained in the introduftory claufe, it appears 
to be only ^ devife to reftrain the fon from alienating a 

greater 
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greater cftatc'thiUi for his ovu life. This lliews, that if 
the teftator bad not fo explidred himfLlf, it had operated to 
have given his fon full pbwjr over his cflate j therefore 
this ihtrodi^tory claufe ohlr' contains a reftriflion which 
the teftator would have huilir over his fon. From hence 
we fee that the intention is very dubious, and fliould there¬ 
fore be colleftcd from the legal feiile bf the words ufed. 
But as I do not mean to reft here, I will admit/he inten¬ 
tion to be clear to give an eftiite for life j but this I ftiall 
contend cannot be allowed, as he has ufed cxpfefly words 
limitation, which brings me to tlie 

SECOND* QIJF.STION. 

Is this intention confiftently expLuiicd with the rules 

(( of 

Inten tion is to be fou ^ht for in the conftruclion of a 
will; but that the teftator ihoulJ be fo tar iadulc'cd as to 
break through all rules of conO .i.elion,' i'? a pofition to 
which I cannot afient. ff an ejlatc be bnuled to one for 
life, rennander to his heir , i* u a tee ;:i tiu* iu'ft laker; and 
this*, whcth'ir by ^^iU or dc-J. The iiitcmion is clear in 
that as well as in the pr.fei't cafe, and V'-i the lecial feufe 

l« * ^ 

of the words miui no; yI:K’ to th^it intention. 7 'hen why 
ip the prefetit cater iioin ft. nd on the lan’.c giiiund; both 
muft have llie l.ime efteef. 'I'hcn will my learned friend 
fay, no cafes in foe books are againft fo gener^ an in- 
^uence ? I admit that the hooks are confufed and incon- 
fiftpnt J. I contend, and I w.ll fticw, that whatever in- 
confiftency there may have been, yet at this day, in the 
year 1769, it is* a fettledi point, and wtA known, that the 
crue line of diftlncftlon in all tales upon this fubject, is the 
truft and legal eftate. . In the firft, the intention of the 
teftator is^done to govern; in the fcco;id, the legal fenfc 
of the \yords ufed by foe teftator. 

In the cafe of Lennard andlofd Sujexy ^lord Cowper, in 


i.xi2. delivering his decree, obferyes, “ If this cafe* had been of a 
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« Ic^J devife in equity infteaci of a trvjty tbe#Iegal fcr.fc of 
the words would have operitted inftead of the intention.” 
This very obfervatlon is rcpclfed by lord Harcourt in the 
cafe of Bale v. Coleman i and ItVd King^ in the cafe of Pa- 
ptllon and Payee, determines i^on the legal ellate exactly, 
is if fitting in a court of law, and allowing the full force of 
the words ufed. 8o fays my lord Talbot in the cafe of 
Qlcnorchy ^id liofvtUc : ‘‘ Hud it been the devife cf a legal 
cjlats, 17 iiuj} have fclhived the legal fife of the words.'* 

If any nfan will rt^dd lord Hqrdvji:ke% argument in the 
cafe of Bagjhaw and Spencer, he inuft obferve the pains, 
the care and ahxiety v/tth which^hc labours this diftinclion, 
and wliich he makes the ground of his decifion. After 
lord llardu Ickc, the cafe of Sear rfuid Mcjlerman comes 
before lord chief juuicc Wille:, lord chief juftice JVil- 
mot, and mr.. baron Smyihe (at that time loras commif- 
fioners of the great fe;J). This cafe is a furtht r»proof, that 
in legal Jevifes the words ufed are to'govern, although 
contrary to the fenfe in which thb leftator may mean to 
ufe thcinj and upon this cafe idVd chief juftice Wilmot ob- 
fer\es, that the dcp.irture of our coiirts of juftice frvom ah- 
tient maxnr.s, is fure to breed confufion and uncer-» 
taintyj and it had been better had the old notion of the 
W'ord heirs behig a word of limitation, nei^r been broken 
in upo;^; fj tliat five facceflive chancellors lay down the 
diftinction for which I contend? and the laft fet of great 
men whom I mention»d concur with them in tlieir decree 
upon a legal devife. • 

Besides thefe, the cafe of Coulfon and Cauljon htiort 
this court in 1744? is !l very rcfp«£tablc authority, and, 
corroborating with the cafes in chancery, fettles it inviolably. 
That where the iejiator ufes words of limitation, his inten¬ 
tion pall not contravene them, however plainly exprejfed. 
This cafe is very much difputed j but, befides what my - 
learned frienid mr. ferjeant Glytin obferved upon it, many 
arguments iii:Ty be ufed in fupport of it. Ho feid, that it 
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iwas a rcvivaf 'of the ancient tfiw: this is twhat my lord cKie/ 
Juftice IVilmot Co anxioufly t/ilhed; and as fuch it is a va¬ 
luable decifton. Befides wls, lord Hdrdivicke confirmed 
it in Bagfhaw and Spenccr^^ylng^ That fince the cafe of 
•* Couifon tfn^/Couiroii he nubuld not urge thecafeofYvipCAon 
“ and Voyce.” • If he thought it was rjot law> why would 
not he overrule it ? I'hen it might have been done with- 
cut inconvenience j but now that is impof*ible, flir convey¬ 
ancers have fettle/1 property upon it; and if it^fhould now* 
be overruled, half the eftates in the kingdom would be 
lhaken in the moft efTcntial point®. Your lordfhips arc 
therefore now afkcd to do what would greatly endanger 
the eafe of the bulk of mankind in this kingdom, and to do 
Co upon,a ground whicfi has never yet been ftruck uponi 
For the firf^, in the year 1769, you are dcfired to contra¬ 
vene the rules of couftru£tioii cRablifhed on good policy 
and general ufagei to fupport the intention of an individual. 
It has been (aid, that the diftiiwEtion between truits and legal 
eflates will be attended with inconveniencies. I know 
nopeno mortal can doubt whether the eftate is a truft or a 
legal one. If a truft, the. uitcntion is to controul; if not, 
the rules off law. 

The devife of the prefent eftate in litigation is a legal 

devife. The teftator has ufed words of limitation; and as 

fuch his intention mull be yonftrued according to tKc legal 

fenfe of his words, which give an eftate tail to the fon 

y. TV.^ under whom the plaintiff claims 5 and therefore I 

pray yourrlordfliip’s judgment, whereby you will fettle thi< 

important point, and give additioivil weight and authority 

to the well-decided cafe of Couifon and Couifon^ 

«- 


U >46. 


«• 

Serjeant in repfy, 

* 

•THE ground of mr. Solfcitw^s zfgxlmeiit >s, the cafet 
in chancery, and the cafe of Couifon and Coulforu As to 
liie firil, it can have no weight; one rule of property an^ 
• conftrucf* 
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tf 

t 

eoniku^tion muft run in kotM courts, or it v^ould be im-' 
poffible to have any ccrtaintv. The law of defcents is 
the lame in both courts; and In PFatts and Bali it rs laid 
down, that both courts are bvund to decide by the /ame 
rules. In Pyhus and MitforM lord Hale obfcrved, that 
Judges ihould be qftuti to dj^over intention, and to exe¬ 
cute it when difcoVbred; fo that if a legal exyreihcm mud: 
controul in^ a legal devife, it mud in a truft, and vice 
ver/a. As thererore I fubinitted that the principle laid 
down by Coie was corroborated .by many fiibfequent cafes, 
lb I truft tha't principle cann9t be Ihaken by the authorities* 
meiitioned by*mr. SolTcitor. *‘^s to the cafe o( Ceu'^tm 
and Coulfon^ it is not applicable to the prefent ; the inten¬ 
tion is fo very ftrbngly explained'in the prefent devife. 
Thcfe two grounds failing, leave us quite free Xp fay, that 
y, W. took.only an eftate for life; and therefore^I pray 
your lordlhips judgment for the defendaqt. • 


Lord Chief JuJlice Mansfielq. . - 

. IT is very fit tbat this matter fliould be argued again, 

** and all the cafcs reconfidcrcd. There is a long firing of 
them in the books, but there is a great divcrlity of opi¬ 
nions. •It diould be confalered^that the different temper 
of the tin^s may have occafiQncd confiderable difference ; 
and the want of due attention to this has occafioned the 
courts to run into manyabfurd dift:inidions,w’hiclj,hadnow 
better be forgotten. I'lie chancellors ha\ e in their decrees 
made mdny diftinftibns, particularly*betweeh the truft aiid 
legal eftate} and indeed even hi the trufts, between trufts 
executory and executed: neither of thefe diftincHons aie 
founded in fenfe. As to the firft, courts of equity are 
bounden by a general rule of law, as much as a court of • 
common law. As to the fecoiid, all-trufts are executory* * 
It is abiblutely*neceilary to the very eXiftence of a truft, 

' that it be executory, becaufe a truft executed is within' 

the 
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the Statute of Ufcs, This l<jr/d Herdmkk* pafticulafly re->' 
marks in the cafe of Ba^ap and Spencer: but upon the 
queftions that have arifen iiicommon law there have beeD 
many, fubtildes. In King /md Meltings lord Hale men*> 
tions a cafe wherein a perfoi^gives an eftatc to another for 
life, et non alitcr ; and upon f)iis ground it was ruled an 
eftate for life. So d^crc is Backhotlfe and Wclh^ and 
many others. I'liefe refinements (hould be all ^fi>rbed by 
enquiring on the j.)refcnt cccafion, whether the teftator’s' 
intention is the fovereign guide j or whether thl* legal fenfe 
of certain technical cxprelfions. is to controul that inten¬ 
tion, when it appears that jiie has uriwarily and ignorantly 
uied them ? I'hat quell ion refolved, will finally decide this 
matter; and'i am thevefore very deffrous of having it 
argued and determined by us, an# after us by the higheft 
authority. ' 


'I'he cafe flood over for judgment from May 2, 1769, 
to Feb. 8, 1770. Hil. 10. G. 3. when the Judges dcli- 
refed* their opinions, to the following cfl'ccl; 


Mr. JuJiice Willes. 

I 

THIS cafe of Perrin and Hlake {lands for the judgment 
of the court. As thir^ adlion is,only brought to take die 
opinion of the court on the qucflion^contaiiied iif the cafe, . 
tlierc Kj no occafion to flatc the pleadings. The fimple 
queilion before us, is, “ What cflatc did y. W. take under 
the will of his .father?*’ Before I iomei to examine this 
queflion upon legal authoriticji, I lhall premife a few gene- 
n 4 . obfervations. In forming my opinion on this cafe, I 
ha;ve confidered th<i true grounds upon which the general 
authorities in law have turned, and I have ufed my utmoll 
cn4eav6urs to get a clear fight of every hint or fuggeftion,.. 
as well as of every argument and authority, (jhat*! may docide • 
upon the fulleft view. However unfortunate I may be in 
diffei^ing with my brotl\ers, 1 fiiall make myfelf eafy witl^ . 
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this r^flciSion, “ that conftant^nanimity of fen|iment alone 
tt is no conclufive evidence of ’,integrity in a court,** It is 
the duty of a judge to decide up/jn the moft rational fcheme 
that occurs to him ; and he ha« better adhere to that opi¬ 
nion which he has formed, thai give way to the undue 
influence *of others, howevenferroneous his own opinion 
may in fad! be: ni)* opinioy therefore is fuch as I have 
formed without any prejudice, and without afty regard to 
the fentiments of Another. 

It is an ifcnivcrfal nation, that in a coiTimercial country 
all property ihould be freed from every clog which may 
hinder its circulation. •In the early times of our hiftory^ 
where feudal policy prevailed in *ts full extent, every fpe- 
cics of alienation was unlawful j but when the rigour of 
that fyllcm v/orc off, we find alienation grow up dhd en¬ 
couraged in its highcfl degree. In this view c/ the cafe, 
the fiction of common recovery to avoid the.ftatute dc 
Dsnis, is highly cctlnniendable. The ftatute of wills, and 
tlic abnlkion of military tenuies, the introduilion of coni- 
mtree in the moft fupcrlative inanner,*w’ith the improve¬ 
ments in convey.\ncing, make us now view the property 
of this kingdom as almoft entirely difentangled from the 
« flogs which it formerly bore ; and upon motive? of policy 
the courts of jullice will ever incline againft any idea 
w'hich Avail prevent its circulation. A judicious writeif 
(Black ftone) obferves to ms, tft; w'ord “heirs” is abfo*- 
lutciy necefiary in any deed to pafs an eftatc of inheritance: 
this, fays the author, is a rebek of feudal ftridlneft^ From 
what 1 have before laid, it is clear, that I lhall ever dif- 
countenance, as mBch I can, ariy thing •which favours 
of antient ftriftnefs and policy, and where I can poffibl]^ 
depart with juftice from an old maxim the policy of which 
has now ceafed, I certainly will. And here I willwnention 
curforily, that in Shdley’s cafe the rule is confined to 
Done or cotiveyanc&j and thtre(:)re by no mearis applicable 
to a will: the'law* acknowledges a maxim which necefla-* 
•Voi. LX rily 
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rily follows from any idea of property, “ cujus cjl dare ejus 
<y/ difpomre^ et donatmicsffunt Jlriili juris*' But wilfs 
have always been liberally,/.vpounclcd to fulfil the teftator’s 
intention; whatever conduions he lays upon his property 
fhould be obeyed by hinr to whom it is conveyed, and 
countenanced by the couVs of juft ice. In the cafe of 
Long z\v\ La?mngy lord chief juftice J^'llmot has this re¬ 
markable eypieftion: “ 'Fhe te'Vator’s intention is the polc- 
“ liar by which the court muft ftcer In qvery dtcifion upon 
“ a will, and wc;,muft collect that iijtention from every part 
of the will, and apply them to each other.”, In the pre- 
fent cafe, therefore, reafon and humanity ,'ue my guides; 
rcafon will poii'.t out the 'intention of the tellator, and hu¬ 
manity will encourage me to fulfil' that intention ; and 
though I fliall be ultnnately found to differ with a cele¬ 
brated ca^*, yet I will fidlow the prudent example of lord 
Ray 7 r. 07 :df who, fpeaking of the cafe of King and A'lclUug^ 
fav.s, “ 'That call is now determined ajid fettled; as Inch it 
“ muft not be lhaken, but we will not pulh an inch further.” 
And if Coulfon and. has been the direetri.'c to con- 

v,ey^nccs, I muft admire that they fhould place lb implicit 
a faith in a fingle cafe; efpecially as the cafe of Bagjhaz^ 
and SpcHii'r-, and my lord Hardwicke'i argument upon ii, 
certainly fliool^- if not to fiy overruled, it. I come to the 
prefent cafe ; there are two queftions ; ift. What appears 
to be the intention of tlnf. tefta^tor ? ad. Was that agree- 
'able to the rules of law ? ^ 

Hfs intention is apparent from the introdiiclory claulb 
which gbverns the whole will: the devife to Ifaac Gale is 
a further proof of his .hitcnt. Frrtun cyery part of the will 
it appears tliat Gale was meant as a truftee to preferve 
the contingent remainders; and though he docs not explain 
it fo in terms, yet as this invention of Bridgeman and 
Palmer is of a century ftanding, and being conftantly ufed 
Jor the purppfe of fupporting contingent remainders, if it 
docs appear th^t the tcilator’s general • intirn^ is to ufc a 

devils 



fcASE OF PEftRIN ANO’ULAKE, IN THE KING'S BENCH; 

dcvifftin th.it way, though hoi/hall not have gexplained it 
fo, yet I think; it may be fairly- taken for fuch : after his 
<levi/e to Cr^/A’, he gives it to tife heirs of the body of his 
fon. If he can give aji eftate fo/ life to one, and the inhe¬ 
ritance to the heirs of the body of the firft devifee, and if 
his intention appears to be fo,/l fhall think that that inten¬ 
tion mull controul rtic legyfcnfe of the words “ heirs of 
“ his body.” 'I'he principlf of the law which fays, “ that 
tho intention of a tellator muft govern, if it be con- 
illknt with the rules* of law/', is thus ably explained by 
my lord Har<hx:\cke^ in the cafe of hagp^axv and Spemeri 
“ the intention* mull b<? confillent with the rules of law/** 
that is, the main objedf of his intention. The principle 
does not apply to the* legal fenfe of tctthnical exprclhons, &:c\ 
and in that cafe there lav tiie fime objcolions as now, and 
they were duly infilled on at the bar. Wc havciiow, then, 
got at the quellion in this cafe; Whetlier, or not, in the 
jirefeiit cafe the lieiTs of the body may be taken as words 
r'fpnrchafe? For if thev cannot, now I know when they 
ijii, will it be lin'd, tluxt becaufft of the* rule laid down in * 

A’/r.'Vey’s cafe, they mull in this tale have the force (fflT- 
niitations ? Surelycafe in i. Rep. 66, Law smd i.L.Raym.1561, 
» havifs^ arc I'ufficient to Ihcw that there arc cafes wherein B^.138, 

words of limitation have been ufed as woref; of purchafe; 

.and fo Ro^i r de Alandcville in Co, I At, 246. The ^ 

rule contended for, which* is i^ 5A.//q’s cafe, was pro- • 
nounced by lord Coir lipon a deed, and at a time that he 1.Co. Rep. 93.6, 
was pleading at the bar; and though I lhall be for aflher- 
iiig to it in every cafe literally within, yet it mull not be 
extended an inch. iThtf maxim itfeif grew with feuda 
policy, and the reaibns of it art now antiquated. The lo¬ 
gicians fay, “ Ceffante canfd cejjat effeSius'^* and furcly the 
lawyer may fay, “ 1 will ccnlinc an old rule of la\y within • 

its exadl bounds, and extend it as little as is polTiblc !” 

But in laying this I am vjpfijjintcd by the judgments of 
our courts of Juftice \ I (hall therefore gp through thefe 

X 2 ftver 
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fc\'cr,'.I c.'fjil as briefly as I^can, as they will be remem- 
b» rei', iiful more ahlj' expLmed, by my brvithers who con¬ 
cur with me. The firft c^fe is If'’tikcr and Snowe. This 
cafu was un'Jii a deed, and there words of limitation were 

a •* 

coiiftrued word*- of jiurchini* to fulfil the intention of the 
parti :s. This’cafi i^ inci'.tso^‘d v.\ Burchett Diirdant, 
ai'.d ae'.'O’j’V^ed l.iw !:i ai\j / Lord chief juf- 

tiec /; 7/w<"/ coiv.meii'e; upon tl isc..f:, a/id hisr;o:nmcntnry 
t.‘’.‘ieh !r r.’er.t weight and fLufe. Me admits it to be 
. im the authority t-f that cafe the expe- 
v.'ids hi th.* I'une manner: “ If the 


1.1 VI', aiuVar;. 


C'.uncv cl 


c; 




c\..- 

i,! ' 


It ’ 
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it le..in?d be i/i cquUihris^ let the 

if nc'-t, let the ir.t'j-ition or legal fenfe of 
1, 


:.Ea!r, 


'"■< , vvLi*.iu.\i.'- pnpuiiuerates. 

.t cafe I.-jlc and G’ti)\ exactly fimllar to 
Tt'i'hr .iiLl Sr-c,'. .uid aihim.d in the exchequer chamber 
b\ t’ve un..n!:nc»-is opinion ef.il! the judges; this is there¬ 
fore a Wiy {ii'ong auiiic.'ry to ihew, that fuperadJing 
wotds correcb thc^ legal fenfo of cerlain technical cxpreL 

i 1 ejtii s t 

r • « 

Vi'ON a deed too, the c.ue of JFithrs and Allgcod in 
k. I,;i,ne..rv, had tire j.L'Tie ctfect; loul T. // / obierving upon 
this eiTe, “ ih a (!u law could not counteract inanifeft in- 
“ tvimion/’ *i'c) lliefe calls it may he objceted, that the 
words were •r fd.-d to th(>fe which gave a puro^.afc; but 
iorl //(Cv.l:7C/Ii’, :n B'lgj'i.nvj and iihiucer^ e.xnrefsiy aii- 
fv.till-, ohj'vlliou by laying, that “ preceding words 
.'..sy ixiUcctcdthe 'mlrntsoK and fiys, if jome words 70///, 

*'■' wl'j hittj not cihers r'” 'i'hcrc can be no cliarm nor mar ic in 
vco:d‘, but their efieef Is conllitutcd by the fciife they bear. 
Tdpon i)ie ground tiicrcforc of thefc cafes, I truH, I might 
f.iely reft- myopirdon; but thefc cafes are confirmed by 
I'^ai / fubfequent crees, which I will briefly run through. 
Jb.:iii:hcti and Durdant: This cafe v/ent from this court to 
the Ik-uL of lords; imd th!bre*words, to which the*law had 
annexed certam llgnifications, yielded to the intention of 
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the teftator. Here may be 'yeniioned fevenl ckf.'- from 
lord RoUc's Abriilgment, 837.' r.ll co;irir::ii:ig tlfe point 
for which I nov/ contend. A^ier this fullows Bcciu?n 0 ' 4 :t 
and Long^ and Nt\v::*r.;;.en and Br'-'.Lrrij or Broun ai'.d 
Biirklanu oelore lord Oy,^t>cr: ur<o:; this cide Lrd Cociief 
oblVrvcd,* that if the la\, ct^Iu invai. My adh.rc in all 
c.ills to the tecI'i’iV'al ixpi^hions, v/it)\oi; any d.'viation, 
in the moll u;'.tnrjl :ind|rtcp-r cif, the otunnnon law 
■would becifmc a iv..tV.'r-t n;--..iory iriftead of bein;^^ 
.a l\]lem of^u.!; r.i-i’t Riui n. ifon. 'I td r.\/.!\'r./e 

.aiil If'i’/ts i» e\,;> :iv to liiL- c’.'. cL: ‘'■to I’lc eiJ-d iva 

j * 

‘Mur life c; lur w^nt ofiliu. 1 j '.i:e nnle dillJrcn 
and tills was icfulvi.,! tube an oTiat • fui life; and the court 
chit hy idled on .'-s an i.iditafiun of the ttllutor’s in¬ 
tention. d !H‘ t\.fe ct .h/-.'yd.' a.jJ Ji.l'nijo:. v,;-.sd(.t;nr.!njd 

invin It-, narticni tr cirei'ininnKc-. and 1 ihali n.’t '^eiiliv iiu n- 

14 * *" I 

tk.n li;..! t.dj innrj la.by. 'I'hu. we iini th.^t the*cafe of 

« 

Ari.ijcy \\ X'l ;iiiir;i»ine»i upon tj'.e mteiitiifti} and (.....'A’i'..’ ai'id 
■P.'V is e:awt;v I'.ni.i.’i't'') it. In Lo-uunj L>’ -nui hf'/ii' the 
I cic.lvc't,i tilitL wv^^ii o* j^urc T llw 

’ 9 •A 

Uijc Im Li!jl*'uc l:i ;i \\v\ the r.mL ris heirs of the 

• O.*' N-’ • • • 

bodv : h'.rd lu ni A.v.’y and . 7 .nAnd to 

•fhi'-, if it be ii..\nn'i.i-'y, is lord chiei jiidlee opinion 

in SIjjzv .and and in an.d iVtiv.Y. I cits 

thelc tnifes to ih'.-w lliat iii'uc or heirs tif the body may be 
tifvd a^v.'orde of puicii.ife. T muil cite JVhlxe and 

CoU'tHi before lord elnef jullice AV.v^j in C, B. 5 Geo. I. 
and Ar/:c'and aX. e/.’r. In henn and D^iviei the^words 
were all in one fejju'ncc, and fo they arc at pH;fent. In 
Pfoioij, and 2.*.At!:. 89. It^'d Hnrdiulckc obferved, 

th.it thouj^h th'e wortici found like Il-Tiitations, yet the in- 
ten.iion oftlie teft.ator may controul them. I'his is c.'tadtly 
the pofition 1 am ende.ivouring to eitabliili. Long and 
Laming goes thus f.ir. Bagi'k'nu and Spemrr is*ex.iilly in 
poijit; but t.) tile lull cited caJe it will be objedled^ thai it 
W';\s upon a trufti but in fliis I fee no found reafon, 7 'hcre 
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is the cafe Aujlin and Tt.yhr before lord NorthiKporty 
■which fhews how little he regarded them : it is true, lord 
Hardwch did go into this dilHnction ; but it was for very 
wife purjiofcSj to avoid overruling Coulfon atid Conljon^ 
But in Gfirtb and BoldtvlnAw 1755, he Ihews us that his 
fentiments w'ere, that onc\^iilc cf p7-ope,ty mvfl run in 
both courts'* He quotes 33. where the learned 

judge fays, “ no man fliull Ihci' me a cafe vvhf?re an heir 
“ can take as purchafer, without declaration plain.” T'lie 
meaning of thi^* is, that in cafes of a devife jdain declaration 
Ihall be preferred to the operation of legal \v(^rd^. Againft 
thi'. may be cited the cafe of Kittg ind : this cafe 

turned upptr interpretation. HuU- was of two opinions, and 
the intention wa. lu iq^uuHrio. In liich cafes I admit the 
ftricl: rules of hw niuit take place : jiiR are the cafes of 
Dur.c'.ml'c and DitniorJH\ an.l Hr'-:: and Good- 

».L.Rayin.i4j7, rl^ht :iX\APuliyn^ diilic.guiihcd Irom the pref-nt. In the 
6. before the court was a i cry ditferent one \ 

and it was upon -a deed. The comt ib ed, that the in- 
terpolition to tn/ITtes rej)ajateJ the freilvild and inheri- 
tat.ee fo as to prevent a rnc»‘ger. In (ioedrh^hi and Pj-Jlyn 
it was refolyed upon the intention not being fiiihciently 
explained}'and in fuch c..fe 1 have coiitinuallv f.iid that'l 
would follow tlK legal fenfe of the w..rtK. Ne\t in order 
is Coidfin and Coulfon ; an cxtr.iordiiviry opinioii^ i.ea d 
‘ Hardyulek-' ever diftented \d,th it*, and fus hi, in 

and Spt;neery “ If that cafe he fpeaking of Coufau 

'i, and Couffn : but whether it ini.lt now Itar.d or it is 

not appofite to the prefent cafe. In (Jarth and Baldwin 
~i:pk»mcC.B.jiz. the words arc i;ot ilrong (Jiough. *In Star and Mitllerman 
f" the queftion wa*;, "Whether fc took an ellatc for life or in 

’■ . tailLord chief jullice U tiL s oUerved, “ that if the 

« intention had been clear, the technical cxprclTion might 
have given v/jy j but in that c.afe, fincc it was not mani- 
feft, *t!»e legal fenfe muft t^ke^placc.” This reafoning is 
not applicable to the prefent cafej for here'the intent is 
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cIcar 4 jeyond a doubt. 'Fhe Rcxt cafe is Robison and Ro~ 
bhifon. "^rhat cafe was determined qn its own particular 
circumftances, and thereupon ?annot have any influence 
over the prefent point. 'I'he reafons of the determination 
are given in mailer Burrow^s, Reports, 51 ; but I have 
procured from lord chief juftfte Parker a copy of the opi¬ 
nion which he delit'crcd tlie houfc of lords upon tliat 
very cafe. ^'I'he judges hiive particularly confidered whaf 
conftruiStion the ’words wnl ’bear. It would have been a 
dcfirable thing to have fulhlled his whole intention, but 
that feems jmpoflible. It is a rule of law, “ that if the 
“ ancellor tafccs a IrA-hold, and the inheritance is delir- 
“ vered to the heir, the ancellor takes the whole eftate.” 
His lordOiip then goes into the particular circumitances of 
the cafe, ajul conclude*'with obferxing, “ that as hts whole 
“ intention could i\ot be fulfilled, the judges of opi- 
“ nion, th.it what appeared the moll general iittciTt fliould 
“ be complied with;” but this Handing on its own parli- 
cul.ir grounds is not appofite to the pielent cafe. Some 
cafes were determined by l(*rd NoiHhin^jon. The firft 
Was a cafe which was determined agaiiill this g^ntral 
doefrine, that the intention 'Iboukl conlroul the letral 
“ k'r.fe of the w’ords-,” but this cafe not being*liitisfadlory, 
an ajipeal was prei'.ired to be carried to tlie houfe of lords; 
but np^opinion which tlie fuccefsful p.irties took encou- 
I aged them to anfwer fuc 4 i appl^al, and therefore they chole 
to drop It, "Fhe cafc of Kitt^ and Biirchcll w’as before 
lord Nurthington. 'Fhis W'as determined to be a«i eftatc 
tail, on account of the ambiguity; there bei’ng in the 
tornief part of tlie wiM words which coyveyed an cllate 
tail, and fomc words which founded in the latter part of it 
like an intention to give an cflate for life, 

Fhe laft cafe upon this fubjedt was p)odfon and Grew, 
U])on this cafe I lhall make a few obfervalions. As firfl, 
It was determined upon thievery principle on which Ro~ 
ki^ijon and Rob'ihjan was determinedj to fulfil the greater 
* X part 

.A 
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part of the ii^tcntions. The<iwhole of his intention Ucing 
impoiTibie to be complied with in the words, it is not 
fintiLr to the prefeiit; and the court, in delivering their 
opinion, declared they a^ed upon the ground of compli¬ 
ance with the tcimtor’s intention j lord chief julHce ff iimoi 
cblerving, ‘‘ tLjt t'uz ti/iatoK^ intention 7t’<vi the hverci^n 
“ guide in- the conjlridhon of\'i willy’ and that the legal 
feafe o{ tlie il.crJs ts'onld be onhtle avail agaialt Ibperior 
force of interuioa. 1 have now'gon.e through all the cafe;., 
and I tluiih that upon princip'Ici. thc'cafe is cIc.mI}' \\ith the 
deienuunt. And 1 lurther tliiiik that ll;e vvei iit ofe.utho- 
rity coniuient uiih thole pri'ieii’li^''j aiivl tl.v.i.;oje, upon 
tae wlioie view ol lac cafe, j think ttw in.t.eniien v 1 the 
tf.t.nor mu;: prcv.ii:; wincli heiji<! t'o, {i\e an for 

i.re onlj; to ji-jn /;':/l:e:ni:y in my poor on'idon he Ioca 
fi.c.i an .. .ne ono;, anu of coiirle 1 im..!. t.n... lital juu''* 

I ^ J . 3 

u eiit niuit bo ,.iecn for t.ve deiv-ndauf. 


jffr. Ju/llc.' As I ON. 

I IlAAR'l'ILY w-fhj-gentienen, that I could relievo 
you fro.n t:ia altentn>n to aiK.ihLr Iona, argument; but 
upon a cafd-of this import it's lueumlvnt on me not onlv 
to g'\n:y i j-'lino;-, but my rc.ubns lor that opu-ion. 

L I'C'N tins cide \.e arc to obferve, th.it wc are ^/nv e?:- 
an.iiUi.^, a tcflatoi s Willj^Vtnd deciduvj; upon tiie deviles 
in tl...i Will, 1 lie frit anu fuiiUijmental rule ot law in 
l-oii.t v.y « tlthe intention cf a ttJhUor is to be colu-t/cd 
and al owed, though not r>prcjjcd in uny legal langungcd' 
Let O'- iiien copinler tke inlentioi^; thm is clearly to 'five 
an clhitc for hL. j. oid Hiirdivickcy in nh cafe of IP'ild 
and Lei'.'t’y obleiv^J, that wlvie the nitcnt.cn is not 
f'lain to g. VC an fjlate laity they will not do it to defeat 
tloe iumU:t>oris nd f-nvif ons f but fays, a devife to t/, 
for lii-e, reiiiiuiider to the he^a's,#if his bodj, is of great in¬ 
fluence, and recjuircs ftrong marks of a cont^'arj^ intention, 
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to ccMitravene the legal fenfe which thefe yords carry. 

In Backhoiife and jydls the judges relied upon the word 
only ; and lb liiid lord HarazvhL^ in Rohhifon and. Rohinfe::, 

Lord chief jufticciikewife obferves in Sayer znA AjmWer, 344. 

Jl^aliermari^ “ once fix the intention, and the la-ju decides 

“ upon it without ambiguity.'’'. And lb it hath been feirled 

for above a centufy; eviVy cafe Hands upon its own 

bottom i ojhcrs ordy conrtund; fo that hence we may 

conclude, that tlie intention which is clear fhould govern, ' 

But it is objected, 

J-'iRST, 'T hat in ShJ}ey’sj:?i(c it is laid down, “ that if 1. Rep- 93. bm 
the aucfor*t(iKt's fof life, aruftn the fame injirimicnt an . 

“ i nheritance he Ihniied to the heirs of his body, the frji 
“ lakes the e/late tiTil’' • 

Second, '^i'hat the teftator has made fuch a devife in 
the very words iji the prclbnt cafe, tltat no words of limita-^ 
t’.on are luperadiled to tite words deviling the irthej-itance: 
t’-.at the devife is* of a legal eiiate, not of a truH; and 
therefore th.at tlic legal fenfo of tile words will fupcrvenc 
the intention, however plaiiily-exprell^d. As to the firflr, 

1 admit the rule in Shelley's cafe to be law; but jfdcny 
t’ac conlec;uence, that it is an invariable rule to be appliLd 
* on every devife. Ti;is is an old rule of feud:.? policy, the 
realbn of which long fince antiquated,"and therefore it 


niu.'l not be extended one jot. 

'JhtE word I'e^rs is a tlrm Sf art; it is neccflary to be 
- • * 
ufed in a deed, bat rfbt in a w'll. Co. Lit. c. r. So in 

the cafe of eflates tail j in a deed it muH be credited by 

uling words of procreation, as heirs of the body; but, pro!;, 

ft mini’ ifluc, chiltlrcii Vij! do in* a will 9 Co. Lit. c. i. 

from whe.nce we fee that thc«tellator need not ufe terms 

of art. But the argument now is, fincc he has ufed them, 

they muft liave their due influence; but it ii* iio con~ 

pluiive argument; when the law permits an intention 

to be freely communicatetjl, 4110 reafon can be given v/hy 

* ^erms of art fhould not be ^ct over* Sir Jofeph Jekyll, in 

JPapiiioj% 
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Papi/lon faiu, “ hitcntic/t, if laivful^ ••fiiiU 

« govern." Lord Taibot obft-rved, in Glcnorchy and BoJ- 

•villi', “ The rule of lavj 11 not jo Jirici as to controul the 

“ intuit.’* In Saver and AJuJlrrman, lord commiffioner 

IVillcs obferved, that the ivicKUou Jhould al-xoys govern 

2H\d that call’ was dctcrirind' on the noii-appcarancc of 

intent. Lord keeper Huilij iioneurred in this opinion; 

obferving, that fuch was not an Arbitrary ojnnicyi, but con- 

fonant to judice and reafon; tr£t if the intent appears, the 
« » 

tertator need not be tied down to r coniPrucUor:. 1 

k. 

know of no rule tftablifhi;;g a rortrary dodlriiie, but 
cn the contrary ir.r.ny cafes favour it, as loru and 

lady Stanford, IViihrrs v. AUgood, &c. a \d ti.erefore fee¬ 
ing that anv words iji s will .ire capable (-f various con- 
ftrudlidns, the intention mult fiv. So is L.//V and Grty, 
IVuker and/*S'/.’5:e.'’, &c. To thefe it was (dtjtcted th..t the 

^ i ' 

intention was ihewn by dividing words. J^orJ Hindiuidj 
anfwcrs this ubjeafion by faying, t’n.it tHefe words cinly in¬ 
dicate the intention; and that if t!v,.fe words were fuiBcienf 


fo do li), any othersi cairylitg with them pl.iin meaning, 
\v6i{]d have the fame cfii'er. IP' rir Lt :Vi\d Piarfsn turned 
upon the intent. In Loddi ^gish and /dysf the ijiteut pre¬ 
vailed, and w’as the ground oi tiie deciriun in R'MuJon 
and Rjbnijon. «ri',.s c.ire w.is accorded to; and a further 
confirmation ol ihl" is Knv' and Burih-rd^ bct.jre lord Rur~ 
tliiigisn. In King and Jkrl/in*, lord Jlcile mys, “ Jn u 
“ niU the intention is to be law to c.vpc the iijl.nmnt. 
*'■ The*'ti’ue ground of decijhn i: the intuit-, and the irue 
qufjli'jn is, ovhat is that intent'd fir the inicrpreiatiou is 
“ to Jheiv how la has fixpli./thd t/%i initnt.” Dodjr^ii and 
Qrew goes upon the fame gjrounds, 

As to fuperadded words of lim.itation upon, the .w'ords 
dcvifing ^he inheritance, Vvnether lingular or plural, they 
are immaterial, the true ground of epejuiry being the in- 

4 

tention. The next arguiiie^^t ^s, th.it it is Jiot a trull:, but 
a legal devifc. I fee uo grounds for the fiiltinction b?- 

tvvetn 



CASE OF PIRHIN AKD*BLA^E, IN THE KING** BENCH. 


ibf: 


twee* trufts and legal en:atM,*nor do I think cftablilhcd. 

It is laid down in feverul cafes, “ that courts of law muji 
« decide upon intenty as well as courts of equity." It is fuf-r 
ficient to mention them; G firth -Aiid Baldwiiiy Long and 2. Vcz. 646, 
Laniiugy JVhatts and Bally Sutton and Sutton. Courts of 
equity liavc frequently upon Tufts decreed eftates tail; and ^ p’^ YVill. 14$, 
this upon a very I'ulfftantial'ground, Becaule the intent of 
the parties j;ias not been lifticiently explainecf to contra¬ 
vene the legal ojfbration cB the words. In ty+i, iii the 
cafe of NeWconwien a*nd Bethlejiiy loi d Hardwieke fiys, t. Str. 35. 

Another pbint made is, that this is a tnift, an exccu- * 

“ tory eftate. *1 am iftiwilling to reft here, for this look.‘» • 

“ like fetting up a difterent rule of law and equity.’* 

In that year Kenuyy M, R, fent Comfon and G/ulfon to this a. Str jf?.?, 
toiiri, when lord Htndvcl,.kt' ro''hrnrjd the r^fereiice; 
he faid, that fiace there was no cafe in tlie boo^s, nor ^ 
any authority appolitc in that cal’e, he Vifoald cemfirm the 
ief-TCilce. 'I'hcrc was the- cafe* of D.inccnde and Dun- 3. Lc«',437, - 
ccmht'y but tltat cafe was upon a deeii. It is not to be . 
fuppofed that lord//^/?V‘h:’/VAh’was ignorant t'f Di vcoinhe 
ar.d Duncoml'c ; but as Cotdhi; airj Couljln was upoji a bill, 

^e thouglit the caO s dift'erent. In 17x4. this court ftgn.d 
' the certificate, agre-eabie Vi DuKiOn]'c and Duiu imhe. Lord 
}I(ndii-lch’ difteied wjth thc^ccuirt of kina’s bjqeh upon 
the c.ifc'iif Bagjkaw and S^>cnctj^-, an 1 in the courfe of his 2. At^. jjo.* 
argument .ftates fir jofeph opn ion, which was 

contrary to tli.at certiheJ in Goujon and C'julfn ; then 
fays, “ Howcvci'y fiKce .he eafe c/'Coulfon and (Soulfon I 
will urge P.ipillon and^\oyco no furthn-y ^cc.” No one 
can fay that he confirmed Coulfcn and Cculj'cu ; I cannot 
difcoycr it. B'“forc the cafe of Coulfm and Gud.ji there 
had been variiiiis cafes to iRevv that heirs of the body were , 

fometimes to be ufed as words of purch.iii;; ? ijlt .' • 

Grajy Popillon and Foycey ^c.; and thef.* fo w-'ll vA^ighed 
with mr. juftije Dcnrifi:, *11*t he did la t concur in opi- 
' nipi^ v/ith Coulfn and Coulfti •, though, as he found three 

judges 
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Ju<lges again/.l' him, he accorded to their opinion. ,I do 
ret mean now to fet up lord Hard%i'ich\ opinion as law 
agaip.ft the decihons of this court j but as Csuljsn and 
Csuljoii v/es iliakcn by him, and .iS it did not run through 
the feveraJ couits of cn\.i, it is not a very iiirong autho¬ 
rity, and is therefore operj free difeufliOJi. 

Lord Hurdvu'ike djd, it (tii true, day hold of the di- 
Hinoiion between tiults and Itjnd tTtales, to ^vvoid ovei- 
ruling Ckulpn and Co:Jji:T:. 'Imis appears from what hi; 
faid iii Gcnih and Diilnujin^ .Hul in ’.invl RcweU\ 

and from ther.ee it is tie.ir that he rei'i>..d on Tui (haw and 
Spcnccr-f upon tiic tclh-toi's intent,r As to'Jte ar<:uinents 
drawn from a coniideration of convcnicne-; tov/ard^; tills di- 
*ftinclion, I fee no fori,’e in them. W hether the ellrte is u 
truft dr not? is often the fubj..ct of litigctK'n: it w.i" fo in 
Ba^fherw 2il}A Sj.tf.s \\ Io n the ccjurt of cijuit) d.re.is 
a feuiemept, it is only fn.-m an iiVa ol eianplying with t!u: 
intention tf the pr.riii^.: fb find in "j':(<*/.' Jtd'yd in 
and Foyc>\ If thcr^foie we now c:..'nj.ly t'ith the telfa- 
tcr’s intention, \ve«fhall a^i^ ag^eeahie to reafoii, hw, and 
convenience. The fyilem of l.uv and equity v/ill be uni¬ 
form, and the parti:;s favid much e\p.nee and trouble. 

1 

A.grceai)!e‘to tills Is the cafe of Tri’Z'vr and ' 7 rr-vv’. If we 
do not allow i.ie inli-.tinn to go\er:i, there will be no p'T- 
hbility for a teitator to dif.ofe of Ins propiity vvIi!,o.,t 
keeping a co.nveyancer houfe. As to my own pai't, 

I think, upon the whole of what It have faid, that fhi’ .0;- 

terJ A to conl*oalj and this is, that all the Tons fhould take 

« 

faccenjvo’lv, and all the dan:ri!rjrs as tenants in common. 

Lastly, f'i'iie wftrds rttfndfiing *In liie iiuroduutory 
daufe fignif/ing nothing, «the v;hole ciaule is explanatory 
of intention; which is cor.iident with the devifes in the 
other ps^rts of the will. And to flicw tliis, the cafe of 
Leonard and lord SuJJ'cx is a refpcclable authoiity; there 
an eftate tail was actually d»wi^cJj and the reffridLiVe claufe 
that the fons fhoulJ not alien, was hcldcn' only as expk-. 

natdrv, 



CASE OF PTRRIN AND BLAKE, THE KINC*3 BENCrf. 

ji;;tofy. So in the prcfcnt caTe, the claufe rjdraining the 
power of alienatioi) in the firit place cannot, in ftrifl lan- 
i uaL’ c, be called a refhaint on the tenant in tail; and as it 
is in a will, it mull be expounded ojily as indicating the in- 
tcr.tionand therefore, upon the whole of the cafe, and 
upon the viev/ which I ani able to form of it, I muft 
tii'.nk that the fon*^c/./7 7 J'Hlja/ns took only^an ellate for 
life, and juJ'luent rr.'ill be given for the defendant. 

• 4 


/lV. ft:'ATEs.* 

I SriAlyL ever fed an unafTeded uncafinefs when it 
f.iiK to mv l-'t to be fo imfortun.ftd as to ditfer with my 
brotliers, ami I fhall always conclude that in fuch cafe I 
am iii tlie wrong; but here I will adopt the i^ery,delicate 
apology of my brother f/ 7 /.Vj', jih^ges fiJould ahvuys 

“ adhere io the oj'inhn they ihc/njelzesfor 77 i^ 'ivithoitt coTtceJhig 
ic tie iafh'icvce dJ' ary other.-' If iir d'c prefent cafe I ani 
in a!j eiror, I n;a!L lay that I'have fpared no pains to dif- 
cover the i'Atrce of my error; but I iiave formed my opi- 
• nion after the rncll: dil;; ent enquiry and ieverefc inveP-iga- 
' tion. He. . ever, I ti'^diie to be und^-idlood, tJiat although I 
mu:l fall into rhj farnc chain of leafjning a.s my brothers 
have, ) it that 1 come hithcr^prepared to give my fenti- 
ments tT, wnat the ceui-ftl have faid, and what has occur¬ 
red to me, and net a? replying to them : fuch proceeding 
Would he indecent on the bench, and tlicrefore J liere fo- 
lemnly proteft againfl: it. 

The general tjticflion upon v^.ich thfs cafe depends, 
is this; • 

“ WHAT eftate did yohn Ff'iUiaTns-^ the teftator’s fon, 
take under the will of his father, IV. TV. f** • _ 

1 ALLOW, upon the conftruclion of a will, freejeope is 
to be given to the intentioi*; it is to be collected frejm 
• various parts, and the whole fcheme and defigo are^to in¬ 
dicate 


\ 
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to the mpeiior influence eff lUW- Aftemyou h:ive fixed the 
intention, it then beconicha qutnion, Whether^ I'uch inten¬ 
tion can he executed coniiflcntJ^' with tKc eftablifticd rliieS 


dicate the indention; but th»< intention muft be manUeflly 
clear, and likewife fully confiftcnt with every rule of law. 
There are cafes to be mfet v^ith,- even of trufts, where 
the tcllator has holden forth llrong marks of his intention, 
and yet, becaufc the lei;al words which he had ufed bore 

t 

in legal language a contrary import, this intention gave way 
to the mpeiior influence Of Aftemyou have fixed the 
intr 
tion 

of law? If it cnnni.t, we had better 'adhere to the law', and 
let a t!umf.in.l tcihtjis’ wills he overthrown. * I now Ih.!!! 
Txair.inc tins matter in queflioiii r.nd if I find the inten¬ 
tion inconiillont will) the ruh> of law, I fhall hefitate no 
longer to pronoiiiice it, vain. In coiilldcring the queiiion, 
let ns *nx the point: I'liis is a devife of a real eftate to 
'Jilm U'lUUim^.^ &c. here Is no trult executory, no future 
conveyance; to be made, everv thing depends on the llmi- 
taiions in the v^ill itfelf. It is an axiom'of our law, “ tl'at 
“ ii'ilh tive to he conjirued oCiwidin^ to tf'e intentiev,” 'I'his 
axiom was ufed at 'tlhe bar hr the fullell fenle ; and it was 
f.:h!, that the bitrution \if the iejiaioi\ If Icgal^ Jhouid he 
“ ctirricd into execution^ and allwjrd^ in whatjoever ’ii'ords 

Ic Jhculithuve expltjinedJ'uih intention but I canne/t 
accede to lo uiibounded a pofition. I agree, that in tlie 
cafe of an executory truft it is fo t and this out of huma- 
nity to the ignorance of a\eflator, becaufc in this calc no 
rule of law w ill be violated ; hut in'the cafe of a legal de¬ 
vife, I‘conceive allowing fo much fivour would overthrow 
» 

tlic cftabliflied law, and endanger property confiderably. 

In giving nvy fentlnicnts then li'pon tiiis queiiion, 1 fliall 
endeavour lo maintain two propontions: 

First, I'hat in every devife of a legal cllate the con- 
iidcratioiJi, Ihould be agreeable to the legal rules of coiv- 
itru«5iton. 

Second, That the ruledown in Shelley's czk 
mm %f tbei|u If 1 Ihould prove fuccefsful' in thefe pro- 

poUtioh^ 
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pofitiori'., it will immcdiatcl]^ follow, that John Williams 
was tenant in tail, and thattlic plainiift* is en^tled to judg¬ 
ment. • 

WiiAT arc the rules of conftruclion here alluded to? 

It is faid that worils are not within the rules j hut I con¬ 
ceive that entire limitations are not within the favourable 
rules. , 

Sir JoJi-ph Jt'lylly in P'lpillon and p'oycff fakl, the 2.P. Will.471^ 

“ trjiator iMid mi poivcr \f creating a perpttuiiy^ of making 

“ a chattel ffend^ or tf doing that ivhici^ the laiv (hems il~ 

, “ legal: Init^ as to the modes of cxprejjion^ the biv had cjla- 
“ blijhed none ^or wills'^ the Ifjlator night ufe fuch as pl'afd 
*• hwi-j the htev ivonld f'pply of imuld coufrue inti rely to 
fvifl his intention."* If (his he law, a number of authori- 
ties mull fall. 'I'hc rule ('.f law nuT.tioned by .fevcral 
writers is this; “ .d uuil fall he conjbued fo as to fulfil the 
“■ int-.ntion of the teJhAor.^ f far a is conffient ivith the 
“ rules of law." 'J he whole, we fee, ai^'lics to conflnuc- 
tion ; the teftator’s will (hall he coii;l: ued to fulfil his in¬ 
tention, fo f.ir as fue'h coi.'lruclion is, coni'iK nt with the 
rules of law j in other wc»ids, fw rJlahUjhed 1 ‘hs of an- 
frueiion." An(i this is as much uee(.riary to the and 

certainty of the luhe .A jjroperty, as not allowing the tef- 

' tator to do th.it which is illegal. 'Fhefc eftabhlhed ;-Uics 

. . • 

of conflruction form the barriers which keen ofi' in. - r- 
taiiity ai.k vexatious litigations^f difj uted titles; and this 
certainty,/o defirahle, can no longei exiit tha:i v.hilll we 
adhere to eftahlifhed riTles of conftruition. ^ 

1'hf favour then Ibewji to a will is this: Thet b.arba- 
rous wmi-ds fliall be fupplicJ ; if the devifes be imperfect, 
a iiecefl’ary implication Ihall he. allowed ; out if tlie limi¬ 
tations be perfect, there is no* occafion for alTiftance, and 
the exprefiions ufed muft have their leg;xl c/FccI. ^'hefe 
technic.U expreifions arc the me.ifures of property 
devifes; and the law having fixed a determinate meaning, 
the law will npt p,ermit thefr ?eiife to be perverted, but dis. 
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rttS the judg^es ever to adhere to them without tlie Cuallcfl 
departure. I come therefore to flicw, 

2 djy, That the rule in' cafe is one of the rules 

of conlfrurtion. This rule h;’d sts origin in feud.il policy, 
and grew up in days when the Inw favoured defeents a5 
much as pollible. I admit that the original rcafon of it 
hivt long lince ceafed ; but 1 deny thaC fur that reafon it 
mijft be dil^ountenanccd, it having long been the law of 
the land, and it mult continue /(ich witlvyut the parliament 
Ihould interpofe j *a:id this, thc»\igh'{he reufoivlvs ccafed, 
to preferve tliat noble uniformity for wlfich the law of 
Kngland has been celebiated, and wliich is 4he true crltc- 
fiou of freedom. Rut, indepcjidcnt of the feudal law, 
this rule of law is reasonable and juffj.it is a rule of ccmi- 
ftrmStibn applicable to a will as v/vll as to a deed. 

Many ^rgumer.ts were iifed at the bar to ihew that 
this will Yitts not wnhin the meaning of the rule in Shc!uy\ 
cafe; and the words being different 'lequiie a different 
rule of eonflru'ition. 'I'hc rule does not fpeak the word 
kdi's abffractedly, ft does irot nierm ro infinuatc that there 
m??ic in the -.vord"/n7.-r, it only fpeaks of the two 
limilarions; to one for life, to Ms heirs the inheritance* 
The fifil ^ives tiie eftate cf frceliJd, the feuoncl gives liie ' 
inheritance; tlifc freehold is mcriJcd in the inheiitance, and 
the ar.ceftor takes the whole elf.iie devifed. 'rhofc cafes 
which were cited at the'-bar,‘v.’hcic no cflaie has bccil 
given to the ancefior, are inapplicable to tliis rule. 

dc AiarJeviUe ?, calc and Ncvjccmmen and Bark-' 
ham are, upon this ground, quite out of the jirefe-nt cafe 5 
in neither vtaaany ctftte devifed ko thfr anceftor. 

The fame ma'' he laid of Burkeit and Durdant\ the 
anceflor v/as living, and the devile was to the heir of that 
anceflor,; and it appearing vho was meant by the tcilator, 
the heir was allowed to take as if the teftator had diffin- 
guifned him by the appellate n^f heir api^arent. I.eng and 

Laming / 
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Lamhig was of a gavelkind eftate, and theifefore out of 
the prcfent cafe. ^ 

In Lazv and Davies the firft devife was a mere furpluf- 
age; and the latter words, which were perfed, correded 
and explained them. 

In JVaher and Snowet and in LijlezxA Gray^ the words 
were there likewife* duly explained, and polluted out the 
meaning of|he parties: there was no perfect limitation to 
one for life, remamder to l^s heirs, bu^an eftate to the 
anceftor for life, remainder to the firft, fecond, and other 
fons, and fo *on to the heirs of his body; fo on was con- 
ftrued codem modo^ and* therefore, intircly out of this cafe: 
In Jrcher'\ cafe, aiid in Cheak and Day^ the word heir 
was in the finguldr number, ani a limitation grafted 
upon it. 

In LoJdington and Kyme the word was ijfue\ whiph may 
operate either way, as nonicn collcdlivum^^r as h word of 
purchafe. 

In Backhoufe and TVells the words were for life only, a 
remainder then to the iftue, a‘hd the lieirs of thr.t ifliie. 
'I'his falls under the fame reafoning as Leddington and^j;».v; 
but in Goodright and Pulyn mr. Fazukerly fpoke in argu- 
\ment, and the court did not contradict him* that lord 
Macclesfi ld^ when he delivered the opiniAi of the court 
in Backhoi^e and //W/r, faid, if the word had been heirs 
inftcad of tjjuc, the judgment of^the court muft have been 
different; and fo it was dift'erent in this cafe. And \nSheIley*s 
Cafe, and in Legattc and Sc welly in Peacock and,5/?w»rr, 
a.nd in Hodgfon and Bujfeyy the determinations were right: 
there wjs no eftate^imitSd to the dhceftor fpr life; there 
were only terms for years devifed to him j they are not 
within the rule laid down in Sh^lefs cafe. 

The like anfwer maybe given to all the cafes \|pOA 
trufts in chancery: there the whole eftate remains Jn the- 
hands of truftees till final e?ieaution of.the truft; there the 
^chancellor takes it out of the hands of truftees, and makes 
VOL. I, Y linaita- 
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limitations agreeable to law, a'nd confonant to the teftftor’st 
intention. In thefe cafes there was no devife of a legal 
eihitc, a;’jd it is to them only that the rule impcraVtvely Ap¬ 
plies ; from hence it appears to me, that tlicre is no cafe 
which impugns the rule. 

I COME therefore to the fecond head of argument, to ex¬ 
amine what difflrcnce thefe words mak'c which arc ufed by 
the teftator in the prefent c.ifr. 

i'lRST, I'he preliminary cl/ufe. It fs not difficult to 
flicvv that the reflriClion in this clause is voidj it is tanta¬ 
mount to faj'ing, “ My fon fhall not convey a greater intereft 
‘i tniui for lite and as he goes on“to give 'him an eftate 
v.'hich the law calls an eilate tail, that reftriefion is void; 
for if the f.in:e containsf a greater eftate’ limited in the one 
part than will bear a reflricbon, the reftriiStion being re¬ 
pugning is >'oid. Agreeable hereunto is the cafe of Fonn~ 
Uilii and in Uac. A.br. and many others; as in Back- 

houfc and irclis tine woru only v/ould have been held void, 
if the t-lliitor had devifed the inheritance to the heirs of 
the body of the hrihtak.i.r. 

■In' and lord Hale referred to 2. Roll. Abr. 

S37. An cllate vva.> given to one for life^ ct non aliter, and 
the fabfjqtSent remainder to his funs; thefe words were 
not like thole in* t;ic prefent dev if;; but Hale was himfelf 
of opinion, in King and iVieliing^ that the ancellor took 
tile elKitc tfiil. *' 

Lv ell thefe cafes it is not what eftute the anceftor takes, 
but vvlwt elLate the heirs take ; to let them take the inhe- 
litiuice by purcliafe, you nmft defign them particularly; 
and if tliis wi'iiting ii* the prefeiA devife, the inheritance 
could not reil iii tne iil’uc o,f yohn TVillwms. 

'I'o get o\'er this, it was faid at the bar, that here was a 
ck.vlle to^truilces to fupport the contingent remainder. 
fTec no devife to truilees; I foe no contingent remainddr 
to be fiipported in the word^ of the will; it is not ex- 
piahicd what Gak was defigned for; and if'thc argument 

could 
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could have any avail, admitting him to be truftee, yet, as 

that is not exprefled, it muft not be implied to defeat a 
rule of law j but here is no contingent remainder to be 
fupported. 

In Coulfon and Couifon^ in Sayer and Majlermany and 
mruiy others, the dc*vife to truftces in fimilar^points have 
availed nothing, but have been held infufheient to divide 
the freehold and iilfticritancc^ but in all^thefe cafes it was 
adjudged to1>e in the anceftor. • 

It was agtiin faid at the har, that wills are to be con- 
firued in law‘and equfty according to intention. To this* 
I have already given my anfwer, and cited a number of 
cafes: befides thefe’,*tficre is a very l»ng firing to mention; 
fomc of them fnall be fufheient; Bri^ughton and Lamy'ey^ 
Jtf-yvs and Jtkyns^ Dorlfon and Grew, and to thefe we 
may add PupiUon and J'oyc ; and in thefe^afes there were 
the ftrongcll mealtircs of intention. Lord chief juftice 
fVUmet obferveJ, that if an eftate for life was given to 
one, remainder to his heirs, and the teHator faid the heirs 
Ihould take by purchafe, yet tht legal operation of t!ie 
w’ords were too much foy the controul of the intention. 

^ Upon this ground it was that Ccuifcn and 
decided. I can find no objeftion that lay agalnll it. Lord 
Htinkvuke did not over-rule it. Lord chief judice IfG!- 
mot faid, that he thought ht ratll^r confirmed it. 

One more argument was uLd for the defendant: That 
the court of chancery had a power to execute the^w^fll ac¬ 
cording to intention. If a legal cJiate be devifed, tlic 
court of’chancery jfre olfliged to follow the* rules of law; 
but if it be of a truft, the intention may be executed. And 
here, in my opinion, lies the diftinftion: When a teftator 
devifes a legal eftate, he takes upon himfelf to ardetthe 
limitations; thofe limitations, therefore, mull be controuled 
by law for the fafc-guard of|p»perty. In thofe cafes upon 
'^trufts, the will^is confidcred as a fet of inftruftions merely 
for the purpofe of a conveyance to be made by the direc- 
- 12 tions 
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tions of the daurtj in this cafe, no rule being violated, 
the court is bound to follovi^.thc inftru<ftions of the teftator. 
In Papillm and Voyce^ lord King faid, “ That he thought 
that the tcjlator'i intention could not govern againjl the 
** rules of conJiruPaw^ in a legal devife.** 

In lady Glrnorchy and BofviUcy the fame obfervation is 
made by lord* Talbot ■, and in that great cafe of Bagjhaiv 
and Spenttr, lord Ilunkvide Vk'cnt into,tliefe uillindioni 
between a truft and legal eftate; and upon this ground he 
anfvvercd the cafe of Cnutfon and Cculfotu His lordfliip 
Lys, after ftating Papillon and “ linvevcr^ ftnee 

the cafe of Coulfon flwrf Coulfon, / ivill urge the cafe of 
“ Papillon and V’‘oyce no further than to few there is a 
“ dijiint-tion between the decrees of this court upon trujls^ 
and the judgnunts at lazv upon legal devifes and coming 
to confider‘6b«/yo// and Coulfon particularly, he fays, “ No 
one can have a higher opinion if the judges who figned that 
certif.cate than I haveP But this cafe differs materially 
from that: firll, thare is np claufe to fave the tenant for 
life, from any impeachment of waffe, though, perhaps, that 
may deferve but little attention ; and, fccondly, there was 
no devife of a truff, as in this cafe. 

In Leonard and loid SuJJex, the fame was the argu¬ 
ment of lord Cowper ; and he, as well as lord Hardwickey 
agreed, that if the cafe ha4 bcert of a legal devil?:, it muff 
have had a different eftedf. Furthermore, the courts admit 
a difference between trufts executory and executed j and 
furely there is fenfe in this diftindflon. A truft executory 
is where the limitation.^ of the trusts ar^ imperfedt \ where 
they are entirely pcrfedl the truft is executed. This diftinc- 
tion is exprclsly laid down in Glcnorchy and Bofville, 
by lord Talbot \ and therefore the true diftiiidlion is, that 
intention is executory, there it may be followed, 
not othferwife. In the prefent cafe the intention being ex¬ 
ecuted, and all refting on tfie ‘will oi JV, I am of 

opinion 
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opitflon that the legal words muft govern, ^Jobn Wil¬ 
liams muft be adjudged to have taken a fee tail. 

As to teftators, individuals muft not controul the gene« 
ral law which is eftablilhed by legiflativc authority and 
long experience: if wc forfake this, we open a door to 
uncertainty; and when we fet up the teftator’s intention 
in conttadiftinftion to the legal fenfe of lys words, we 
confound Janded property, by rendering titles obfeure, by 
rendering them dfcpeqdent^n the uncertain term, the tejla- 
tor’s intention: fo confuftd wt)uld it be, that no counfel 
could venture to give his opinion upon a will. Befidcs, the 
expenfivc litigation which will.follow from fetting up this 
rule of intention, vail be manifeft on rccolle<fting, that as 
Cculfsn and Ccnlfon had been the ISft cafe upon the fubjeef, 
and had been determined with fuch care and ftrifft atten¬ 
tion, conveyancers had taken it for law, and had fettled • 
many eftates upq^i its authority, Cculfsn Ccnlfon was 
determined againft the intention of the teftator, and it is, 
in my opinion, law. I have made enquiry of an eminent ^ 
conveyancer, and he told me that that cafe had been the 
directrix of many family-lettlemcnts within his own know- 
\ ledge, and had leen generally efteemed good law. Upon 
principles, as well as on authorities, fokn pfUliams muft 
be refrarded as tenant in tail: his fathhr willed that he 
ftiould ♦jgke for life, and tha^ the heirs of his body ftiould 
all fuccejed; this cannot be 2one without calling him te¬ 
nant in tail. * 

I HAVE taken up a great deal of time, but t have exa¬ 
mined the cafe as full;^ as I could ; and on every examina¬ 
tion I find myfelf ultimately of opinion, tRat fobn Williams 
took an eftate tail \ and thefefore I think the plaintiff muft 
have judgment. 


Urd 
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Lord Chief Juftlce MANSFiifjLD. » 

THE ful>jc<5l is exhaufled, and therefore I fliall content: 
myfclf with giving nmy judgment without giving my reafons, 
except it be juft to remark upon a few general propofitions, 
in which L entirely concur with my brothers jfjion and 
fnHeSy whofe ar^rimicnts I read over before I came here. 

I HAVE Lrved many apprenticefhips to this cafe. I ar- 
gucJ Coulfon and Coulfon. It was upon my arg.'mcnt that 
mr. Fern.y made the cafe. I argued hafjhaw and Spencer 
in e^•ery ftage of it*. I gave three opinions upoji this very 
will; and I have determined Robhijon and Robhifon^ and 
Lpyt'X smd LtvniKg 1 1 think now'at this ihftant juft as 
I did above ti.'rt, y ars ago. I alwavs thought, and herein 
T agree with my biothcis, that as the law had allowed a 
free conV.nnriicaLivon ofintcutic i to t;\e teftator, itwovddbc 
a ftrangc l.iwjo thy, “ Now ) ou have commuidcated that in- 
tt:!ition'ro*ns everybody rilaiiJa what you mean, yet 
“ becr.’jfe you have ufed a terlain e-quvnioji of art, we w'ift 
“ croi.. voar intention, and trive v(',nr v. ill a diiiVrent con- 
“ llru-iioni tiiough vvliat yoij’nr.an to have done is j'-crlcdlly 
k^al*, and ine only rcakh for contravening you is, l»c- 
“ Cuiii'e you have not exprciild )tH[rr.!l'as,a Lwvv i.” My 
cxa.rination 11 li.i-. qneftion .dwaV:- iia?, mu’, I iieiievc, cwr 
will com luce mt', thrL the-1 :ai incenti.' ■llj ri cleaily 

explained, to toutrun! the legal feiii'e or a teii^^i of art 

« * 

unv.ai’ilv ulLd ov tiie teiu-.tor. 

j • •* 

It is tree, !’■> ShiiiL) \ twi'j t!ie ra’o’is laid down as ftated 
to-day;*btU tijat.rule cun never anlct this t]ucftion. 'I'lic 
real l nie and mcaniiig iS tii^it rule was tiiis; “ if the 
t‘'jh.nor giiz'C An rjlatFj^r Ufe only to*A. remainder to 
the Ltirs of ij.’y,” If tfiie court had faid A. is only 
tenant for hie, there would have been a tontin<icnt re- 
mainder to# his illhe, and then the iftue would have been 

* have bten f.iv>iurcc! wlih a more full and corredt report of this 
important c.irc tiian is hitheito extant, ^vvkich will appear jn a luiurepart 
of this volume. 


liable 
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Jlabkr to be barred by any fcVfciture of the tenant for life; 
and if he made an eftatc pur outer uic^ the remainder was 
gone : fo that the beft way of complying with the intention 
was to give him an eftate tail, by whicli means the iflbe 
were pr^tc^lcd by the {Vr.tule douls ; and if you gave 
an efiate only for life, as it could have no ufe in the 
worfd but to chcp^t* the lord of the feudal fer\ ices, the law 
vcjy prudently fud, that in fuch cafes it Ihould be an 
eftatc tail. , 

This rftlc is clear lav/, but is not a general proj:)orition, 
fubjciSt to no contrnul, as where a teftator’s intci’.tiori was 
niaiiifeftly ob the dthcr fide, and where the ol?jedliojis 
niizht be anfa'cred. 1 find ik > in B}ooi:e or F.'tzher- 
hert where thefe blotters have cevne in queftionj fo that 
we are atjrecd that the intention is to Lmvern, ftnd that 
Sbclley\ cafe dees net conftitutc dccifive uncontroulable 
rule. 'I'his being fettled, inc queftion ig, W^lietSerin this 
cafe he has I'o explained his intention as to cojicroui the 
technical expreftions r and 1 agree with my brotlicrs that 
he has. Wc know that theMnVvUtiftn of truftcos to fup- 
port contingent remainders, is^ufirally attributed 
rniin and Pah.icr fincc the Rc-ftoratlon : then, ht'ovving that 
thefe eftates might be liniitid in ftridt fetlJemcntj it is 
fuftirient for the judges if it ap.pcar.*- that %lic teftalcr (how- 
CA'cr he h;is explained hiiiifelQ had a ftridt fetilemcnt in his 
eye; fo^at, troni wiiaf was^Ciid, and from the whole of 
tne-Aill, 1 concur that the intention of the teftator was 
lawful, and fuch as may be now fupported. If tile intent 
tie doubtful, if it be againft law, the legal import the 
words muft govern; but here liliere caanot be a doubt; 
the heirs of 'John body are to take as purchafors 

fucccflivcly. 

In Shaxu and Weighs in Goedright and JPuliyn, the 
whole went upon the interpretation; and lord Ttaymond 
fays, “ Legal words Jhal^ ^pt be broken through for the fake 

«f ambigntrds txpreJfionsP The words here are'not 

Y 4 ftrong 
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ftrong enough; and fo lord Hobart^ who was contempo¬ 
rary with lorll Coke^ liiys, “ No ?nan Jhall Jhew me a cafe 
“ where heirs have taken ’ as purchufors without dcclara- 
“ tion plain.** What is die natural inference from hence ? 
That if the words be not ambiguous, or if the declara¬ 
tion be plain, that the legal fenfe of the words muft yield. 

Rebinfon and Robinfon was pennedi u|>on its own cir- 
cumftanccs to avoid fliaking Backhonfc and IVelh-^ and the 
other cafjs •, and what ray lord chief baron Barker faiJ 
arofe upon lord Hardwickc*^ doubtij he wilhed to make 
it a ftridl fettlement in Launcelot Hicks., bat was very 
much averfc to ftiaking any prior qeterniim'tions: fo that 
upon thefe grounds, that tlic intention muft govern, that 
the intention is raanifeft, and that Shelley*^, cafe is no uni- 
verfal propohtiun, I muft agree with my brothers j^hn and 
Wilks. But upon thefe general obfervations I ftiould not 
conlcnt.m^illf, if any cafe can be found cftabliftiing a con¬ 
trary dodlrine; which leads rne to fay that I agree with 
them, that there is Jio cafe w’hich contravcjies tliis general 
doeliiiie. « 

Jt, is true, a great reliance has been made on Coulfon and 
Coulforiy and every argument has been ufed for the fupport 
of it j but !;his cafe is a very different one from Couljon and 
Coulfon. That cafe may ftand; and if ever any future li¬ 
tigation fhould arife upon a queftion cxadlly fimilar to 
th«t, I {hall fubmit to Coe'lfon and Couifn : though if I 
was fitting in j udgment upon that v/^ry will, my determi¬ 
nation fhould have been different. It has been faid, “ that 
“ tliis cafe is law, was the unanimous opinion of the courts, 
“ is a refpedfable authority, and alv'ays yvas deemed fuch.’* 
I cannot think fo. Herniifon certainly did not agree with 
his bro hers at ffrft; but however, as he found t'nem ftre- 
nuoiidy againit him, he was very willing to acquiefee upon 
the cartificatc bcinj^ figned. 

Lord Hardwicke^ fpeakln^ of Coulfon and Coulfon., con¬ 
fines it cxaftly within its own hounds; and* further iays. 
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« ifHhai cafe be /^Wj^wliich was a great dei’I for him to 
fay: and fo little fitisfied witli it was he, that the laft thing 
he did i,;i chancery w\is to fend Sayrr and Ala/lermcn here ; 
and he‘*told me he did it U) iiave Cculfn and Coiilfon rccon- 
fidered. .That cafe of and Majierman has been 

menti(med very efun; it was a difiereiit cafe, and has 
nothing to do with the prefl-nt. Lut adnur^ng it to be 
lav/, and admitting tl»at it ihall ever ihind, i c"innot fee 
that it is appliealile Jto tife prefeiiL oiife, here are fuch 
ftrong mar^s of intention. But it was faiJ, that the con¬ 
veyancers had rePied upon Coufoi: «nd Couif -.i^ anti I know 
v/ho w'as meant: but it is iinpoifiblc that where a man 
meant to give an cliafe tail to another, lie would give it 
him for iiiV, remainder to trufleci* to fupport contingent 
renminders, remaintler to tlie heirs of his body; it is 
tn fling with words to fuppole it. • , 

'Thlri: is yek a fift’n propoution wT whicTi I have a 
rieat deal of experience, and herein I perfeclly agree 
V. irh my brother''; and it is, lliat ther^* is no found diftinc- 
lu,>n between the devife of a lfLr,al eftatc, and of a^tr^ft; 

: ;'.d between an executory trnft and one executed : all trulls 
•are executory; .^nd isi every fnr.pe th:it a will appears, 

' the intention mull govern. 

I Ai>MiT that there is a devife to lHUiams for 

hfv, and yi the fame ivill^a titi^ife to rhe heirs of his body; 
and I agrctTltut this Ts within the letter of f^helleys cafe; 
and I do not doubt but there are, a'u! have been always, 
lawyers of a dilFercnt bent of genius, and difTewnt courfc 
of education, who have chofen to adhere to the ftri6l letter 
of i.ivv; and they wall Cy that Shelleys cafe is uiicontroulablc 
awthotity, and th.ey will malce a dirlercncc between trufts 
and legal eftates, to the harraffing of a fuitor; for great 
are the doubts fretpiently which is or is not a truft; and 
the le.irching for the reprefentative of the truftefe is at¬ 
tended with yic9nvenienct, trouble, and expcnce. And If 
courts of law will adhere to the mc’rc letter of law, the 
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great men wh^ prefidc in chancery will ever devife fiew 
ways to creep out of the lijnes of law, and temper with 
equity. This is certain from the proceedings on the fta- 
tutc of ufes, which will render the lines of property very 
dubious and uncertain, by difference in judgment* in law 
and equity, to the much dreaded intro(jlu6lion of uncer¬ 
tainty in landed property, and confufion in the titles of the 
owners. . ^ 

My opinion thereTore is, thaf the intention being clear, 
beyond doubt, to give an effate for life to yohn JVilliams^ 
and an inheritance fucccflivclv to be taken by the heirs of 

, ■' h Ml 

his body; and that his intention, being confiftent with the 
rules of law, fliould be complied v.nth< in contra«ii^ion to 
the legal fenfe fif the words ufed by the teftator fo unguard¬ 
edly and ignorantly; and a-, he defeniUnt claims under fuch 
fettlemcn», of opinion that flic is entitled to the judg- 
nent of the court;* and my brother ftauds alone, 
judgment muff be fo given for the doi'ci’.Ian.t. 


the yudgment of the Ccurt j/'iCing's IJench in this 
Cnif'^ a Writef Error wai h^o:r:htin /,'!><’Kvehequer Cham¬ 
ber, zvhich vjns twice argued ni Serjeants’ ii.n; when Nare*:, 
Blackffone, Gculd,Pcrr';t, Adams,arnrt'Chief llai on Parker, 
rt’/re for reverfin" that yudghirrAs and Smjthe and Lord 
Chief Jufticc Dc Grey Lut^thc majo¬ 

rity btiin^^for rezferjing^ the yud^ment of the Cenrt King’s 
Rcr.ch zcai aceco div.gly rezfcrjld. An Ajopcal luas aftertvard^ 
brought iff the JlGufe of Lords on the Reverjal in the 
Exchequer Chamber, hut was not proceeded upon. 

The Cafe in the King’s Bench is J}c,ted in Burrow and 
Blackftone’s Reports^ hut the Arguments here printed have 
r.Gt been hitherto reported \ the Suhjfanre of them^ bozvcver^ 
and of the whole Cafr^ is given in Irlr. i'carne’s excellent 
I rcatife bn Contingent Remainders. 

Mr. Juffice Biackfionc’s Argument fv Exchequer 
Chamber is primed in Mr, Hargrave’s Cpllccfion ^'Lavy, 

"i 
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No. XI. 

CASE of the DUTCHESS e/* KINGSTON^ WILL 
mode /VFRANCE; xvith the OPINION o/* Mons., 
'I'ARGET therein, 

TRAN5L^?T£r ,FROM TH« ORIGINAL FRENCH. 

• * • 

T he unctcrfigncd counfel, who has feen a copy of tho 
will ofihe dutchefs of Kingfton made in France the 
2t6th of Oclotfcr 1786* and a ir^inorial annexed thereto/ * 
conililtcd on the validity of this will, a!id on the queflioit? 
propofed in the meinljiial, i*- of opinion, 'I'hat the fiift and 
principal difficulty is to kno v. Whether this will is ^lid, 
and ought to take effict in every country whcre.the tefta- 
trix may have left any property ? And as this qutSllion de- 
ferves a very attentive difeuffion, it is n?ccflary, in the firft 
place, to lay down ib:ne ge. .al prljicipies. 

The jiovvcr of making a \*Cill is a benefit of the ci¬ 
vil law i for, accordir.g to natural law, the right in* tlic f 
proprietor to difpofe of his property ought to end with 
jife. A man cannot tran. fcr, when he no loiter exifts, 
property wliich death has deprived him o£; neverthelefe 
this power is ulniolt an univerfaDight, and, being founded 
on the prudtidtj^f almoft all'iiaticRiS, ougf;t to be favourably 
i ccelvcd. • 

The divcrfity of lav/s and ftatutes on this fuljeil has 
rendered it neceliary ttj dilliiiguiib three tilings: the ca¬ 
pacity of “the tejiuic'f thc^>QZver of d^fpofing if the property^ 
and the form of the ziulll. • 

The capacity of the tflator d.?pcnds on his perfonal 
qualities; and it is the law of the country to whiqli he 
belongs, which, governing his perfon, gives hiip tliis 
power: therefore the necc^'asy age to enable a perfon to. 
n^ke a will is by difterent culloms diJicrcntly fixed. 
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It :f to ^he cujiom of the country to tuhich the ieJiaUr 
lelong.-i that it is necefj'ary^to conform \ it is a perfonal law. 

The power of difpofng of property,^ either in entirety 
or of a certain part, depends on the law of the country in 
which it is fituate j and that is what is called a vealJlatute, 

Lastly, theform of a %wil confifts in eftablifhing a proof 

of the inteq^ion of the teftator in the manner preferibed by 

the law*; and it is alfo on this point ./ocal ftatutes 

have difpofitions differ!na; frc<n each other. 

*■ « 

It has been afked. What is the law that governs the 
FORM of a will? It cannot be faid that it is the law* of 
‘ the place W'here the property is lituate; for immediately 
that the teftator derives from that I3W the capacity to dif- 
pofe either of the whole or l>art, the intention of the fta- 
tute is fuifillcd. It could not he required from a tejialor 
pT^operty under three or four difevent citjlcms^ or 
in fo many different countria^ that he ffould make three or 
four 'wills in different forms : this would be to render the 
exercife of this valuable privilege iinpra-ilicablc. 

We muft therefore loolt to another principle to deter¬ 
mine the law which ought to govern the form of a W'iil. 

'^I'his queftion has much occupied^ a;id often divided, 
the learneu; but on this fubjecl a diftincrion prefents itftlf/ 
which feems drawn from the nature of things, and which 
has throv/n a new light^ on j urlfpruuence; Where the 
teftator is obliged, in mai;ing his will, tu employ the mi- 
niftry of public officers, who, by their character, imprint 
it w*?th,the feal of authenticity; and where the law of the 
teflator’s country, which governs his perfon, gives him 
the power of'making'his own will without the interven¬ 
tion of any public officer, fo that he is himfclf the mlnifter 
of his own difpofition. And fuch is the olographic tefta- 
meqt wliich, for all folemnity, requires that the teftator 
ftiould write, date, and fign it with his own hand. 

In the firft cafe, when (.he affiftance of public ofHcert 
is neceftary, it is natural enough that the law of the place 

wher» 
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whorelthc will is made fhould govern the form ^ for it can¬ 
not be required of an officer who exercifes his fon£tion in a 
certain place to which he is attached, that he {hould bor¬ 
row the form preferibed by a law to which he is a ftran- 
ger, of which he may be ignorant, and to which he is not 
obliged to fubmit. 

The form therefore of a wdll becomes, in ^his cafe, a 
flatutc in forac .nf afure perfonal to the officer before whom 
the aft is paffied^ an^ fropi thence this ffinjous axiom. Locus 
j-fgit a£tum: and though this rule is not literally written in 
the law, yet it is fo natural, and fo conformable to order, 
that it cannot tie doubted but that every will, ku- which it* 
has been neceftary tq have recourfe to me miniftry of 
public officers, can only be good iliaAnucli ub it is con¬ 
formable to the law of the pl icc where it is palled, ilttl in 
confequcnce of the fame dillirnSlion, fhould it not be fiid 
likewift', that when the tcffiiUjr, atcordTTy; to tb.eluv oflds 
own country, has a right make hJs own Vvili, the place 
where he judges projier to make it becomes inuhlbi ent, 
becaufe there is no public oTi'eor v/ho ought to concur ^ 
Neveithelcfs, a difficulty lus arifen on that point, but 
Viiich, well clearvvl up, only coMonu^ tlic principle. 

% It could not liacc been reafon.ibly conterted, that a 
teftator who, according to the cuflom of the place v/hcre 
he is born, and where he has his habitation, has the power 
to make an (Jit»graphic will, lia^ not a right to make it in 
the fame form when ‘^e finds himfclf in another place, 
though the olographic will is not admitted there.^ b*ecaufe 
it is a power that he carries with him, inherent in his 
perfon, and to whilih the ininiftry t>f public? officers is ab- 
folutely a ftranger ? '* 

But it has been affirmed, that it is not funilar, vsffierc 
a teftator is born and is fubjeft of a country Whefc the 
olographic will is not allowed, and being in a place where 
it is authorifed,' makes onv ki this form. It has, in fuqb 
cafe, been objefted, that the law of his ccmitry not giv- 

ing 
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ing him thisf-capacity, which is perfonal, he cannot have 
it in any place to which he removes, nor renounce his 
perfonal ftatute to adopt that of the place where he fliall 
accidentally be. 

This opinion has had many partifnns, and even Teems 
to be adopted in Tome decrees; but th'^'Ugh it {till may be 
looked on as ortibleinatic, there is too great a difterence 
between this and the prcce»-ing kind to eolifound them one 
with the other, ' 

Fur, if a teftator of a country where the olographic 
will is authorifeJ has a right to make fuch r will in every 
coui'itry, it does net follow that he to whom the Jaw of 
his caniitiy has refufed this right can emancipate himfelf 
from tl)C law which governs his perfon, by leaving liis 
country; for if this kind of {^atun.- is inherent to the per¬ 
fon, in the''lirll cafe it authoiiies the olographic will, and 
in the lecoiid cafe'it ought to outweigh the lhatute of the 
place where the will is made. Ilut whatever may be faid 
of the fv,cc:id kind, which hitherto has not been tho¬ 
roughly decided in jurifpri'dence, it vntj} always be agreed, 
that ti^e tefratcr v.'ho, according to the law of his own 
country, has a right to make an olographic wiil, may 
make fuch v/i’I in any place where he Ihall happen to be, 
witliout being fe.hji,cl; to the law of the place w'herc he 
accidentally make*}, his l.ifl r'lifpoftion; and is a point 
of which v/c mull fight in,the application to be 

made of thefc prii\ci|,'I'.r. 

It waS'in France that the dutrhefs of Kingfton made 
the will in queftion. AUheugh flv* was not naturalized a 
Frenchwoman, fhe had obtained, by letters patent, re- 
giftered in the parliament of Paris the yth of Auguft 1777, 
the capacity of acquiring and pofieffing property iti the 
kingdciT, and to difpi-fe thereof by gift, laft will and tefia- 
ment, or otherwife as Pne pleafed, and in favour of fuch 
perfons as Ihe ftiould judge proper, whethei ftie lived in 
the kingdom or out of it. 
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7'hcrefork the dutchefs of Kingfton, thoug^h a ftrangef^ 
and not naturalized, enjoyed in France all the advantages 
of civil right; and as her capaefty to make a will cannot 
be called in quelfion, all the difficulty is reduced to learn. 
Whether the form which ihc employed in making the will 
in queftion is regular? 

If ftic had been oBliged to follow the form eftabliflied by 
the cuftom of Paris, this would be evidently null. 

In efFedt, this (?UlIom aebnits but two ’forts of wills: 

• • 

that wliicli is olographic, the whole of which ought to be 
written, fignCd, and dated with tlie hand of the teftator; 
and that whicl)»is pafied before two notaries, or one notar)^ 
and two witnefle?. 

I'lii: will which the dutchefs of Kingfton made at Paris 
is not written vvirli her hand, fhe has only figned; ch«'o- 
fore it has iiot the necciTary formality of an ologr^pliic will, 
(dn the other hand, it has not been n.-ctived befcre nota- 


lies, there arc ojdy three witneft'es v. ito alfillcd at the ex¬ 
ecution; but thefe arc piivate pcifons, v/no could not im- 
prefs with that characier of a^lthenticlty required by the 
cuftom of Paris. According, therefore, to the lav,^ oE>- 
ferv'cd at Paris, bein' clothed with none of the forinali- 
^tics wliich are obferved there, it would be ahfoiutcly ntill. 

Pl't the intention has been to conforn* to the law of 
England; it is therefore ncccllliry, in the firft place, to 
know, if this I:''^lifli form has b'irftn exactly f.-lIovvcd ; and, 
fecondly, if* the confomity of this will with this foreign 
law, has rendered it valid in France, though null if judg¬ 
ed by the law of France. 

It would be nceilcfs lf> enlarge licre on the firft point; 
for, according to the ftatutes, quoted by mr. IJlackftone, 
the nuncupative written will is ufed in England, which 
requires but three witnclfcs to affift and fign with the tef- 
tator; and thofe witnefles may be private perfons ; t!\e pre¬ 
fence of a public officer is neceflary. Now this has 
been exactly obfeVved in the prefent cafe; for the tef- 
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tatrix declares flic has put her name on the fifteen firfl 
(beets of paper of which the will is made, and on the fix- 
teenth that flie has put her name and placed her arms ; and 
there are three witnefles who have figned with the teftatrix, 
and in the prt fence of each other. 

1*HE Eijglilh law requires nothing more for the form of 
the nuncupative written will: in effeA, it appears by the 
memorial for confultation, that thofe whq-dffew it up had 
no doubt but the will would be decmecT valid in London, 
where thefc ICngliih formalities are better known than they ^ 
can be in France. 

We luuft therefore return to the Jingle queflion, Whe¬ 
ther the circiimiuince of this wdll having been made in 
France can alter its vafdity? 

principles here laid down do not permit a doubt 
to be raifed-on this fubject. 

The dutchefs ,pl Kingfton, born an Englifliwomnn, 
does not appear to have abdicated her country, or her 
home: (he obtained from the kin^j: leave to acquire and 
poflef« property and difpofe thereof i but fhc was not na¬ 
turalized a Frenchwoman": therefore, tliough flic died in 
France, fhe died an Englifliwoman. 

Her. pet.on therefore, at the date of her will, could 
not be g/n erned, as to the perfonal ftalute*s, but by the 
Engli/h law j and the letters patent w'hich had been granted 
to her gave her tlje fame power of devifing ;nat flic would 
have had in England. 

If the Engliih law required for the compofitlon of a 
will the afliftance of a public Ooliccr, fhe ought to have 
employed, f«.>r the will which flie made, the aififlance of 
a uotary^ H without which (La would have broke in upon 
tlie formality eftabliflied by the ftatutes of her country: 
but that law requires only the prefcnce of three witnefles 
of any kind; flie might choofe thefc at Paris as (he might 
have done at London i and as foon as flie had fulfilled the 

formality 
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form^ity prefcribed by the llw of her country, it muft 
concluded that the fohn of her will was rcgtliaf. 

I'his cafe may be compared* to that of a teftator born 
in a province where the olographic form is admitted, and 
who happens to be in another province where this form is 
not admitted, as he carries with him the power of making 
a will without the help of any public officer, in writing it 
bimfelf: fo the Englifhman in France needs hot call in a 
public officer to make his will, provided he is affifted by 
three witnehes of any'kind. Xhis is ffie natural effedl of 
thej^ermiffiofi granted in ijyj to the dutchefs of Kingfton) 
by letters patqiit enregiftered in the parliament. , 

Her fituation in France was Similar to that of the En- 
glifh who, ’follow !yames //., took refuge there: ' 
a queftion was raifed. Whether they could make .•*. jvill^ 
and in what form ? As they retired there with the leave 
of Lewis the Fourteenth^ that moiurch decided^it'in their 
favour by a letter vfhich he wrote to mt. It Camus, lieutenant 
civil, the lit of March 1704; and this decifion has again 
been confirmed by a fimllar Jjptter written to the ehaptec 
of Saint Peter at Lille, the 5th of March 1741. • • 

'I'hese decifions are traced bkek in the new collection 
of Denizart, torn. i. verhe Anglais j and in Le^^raite^le la 
Realite et Perfonalite des Statuts, by mr. B^lonmis, tom. r* 
tit. 2. chap, 3. obfervation 21. page 435. This laft author 
exprefles hirr^elf thus: “ The Snglijh who, following king 
Jameethe lid. {heltved themfelves in Franee, have been 
maintained in their laws; they may make wills, as^to the 
“ form, as it is praFlifedin England \ and their wilfs, cloath- 
“ ed with this formality efteemed valid in Ftance.'* 

This refolution ought to^ be looked upon as a rule of 
the right of perfons, which requires, between different 
kingdoms, that reciprocal condefcenilon to facilitate to the 
fubjetSls who pafs from one to the other, the free exercife 
of their natural and civil foyers; one of the principal of 
Vox.. I. * * 2 which 
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which is, to make wills without being fubjoil to thcfe 
forms of w’hicli a ftrangcr is looked upon to be ignorant. 

If this cojgcfturc has bef-n fullicicnt to give the rtfiigees 
in France, not naturalized, the enjoyment of this precious 
advantage, with much hfs reafon can any doubt be raifed 
refpedling the validity of the will of the dutchefs of King- 
ftoit, who was furniilied with a pofitive and lawful per- 
ndiiion to acquire and pofl'jfs property, and difpofe of it 
bv will, as fhc fiiiiiht have done in Ena,bnd. 

'Fhe undcrfigncd counfcl is therefore of opinion, tiiat 
the will of tfhe ducchel's of Kingllon is w/zV, und that be- * 
fere wliatcvor tribunal, cither Krcifoh or Knglifh, it is 


prefented, the cxccutio)t o? it ought to be ordered. 

'I hi.RE remaifis iKi.hing more t.’ian to draw the con- 
ktj\i^;a-js which rcfelt fi'vjin the principal determina- 
tioj!, to remove all tiic dirhcuiiies propoled in the me- 


morjai. 


If, til' "eforc, ho doubt can be raifed of the capacity of 
the teftatrix, nor (>f‘tliC farm of the will, it ought to take 
effect on all the property \vhicji fhc difpofed of, and in 
wh'alever country it is fituute, except there fmuld happen tff 
he prcpertjy THE po'WER of disposing whereof is 
rejirained bp, the Jlatutcs in force 'vuhere Juch property /i 
fituatc. „ 

It muff not, therefore, be thought that the action of 
the legatees is confined to **hc effects and tci-the property 


that the dutchefs ct King lion poflcffo-i in France; tl>ey liavc 
an equal riglit to fue for what fne might poflefs in (Jreat 
Britain, or in other countries; and may bring their fuit 
before the tribynals of \,he counfrujs, wfiich, admitting the 
validity of the title, agrecablq,to the rigiits of perfons, ought 
to order the execution in their refpewtive territories. 

T HE c;ppy which has been hid before the underfigned 
counfcl, appears to be only an cxtradl of feme of the be- 
queffs in the .'will of tlie dutqhefs of Kingflon; there is no 
heir injiitutedy nor itnivcrfai lc 7 utce • '‘ -re, when-the 
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lc£ra«ies are paid, the furplus will belong to the next of kin, 
unlef;, by the advantage of reprcfciiiutionf feme of the 
kindred in a fart’ner degree take place of thofe in a nearer 
one, which will depend on the cuilom of the places vvhere 
the property is lituatc. 

Nothing after will remain but to give an explanation 
reijiccting the acqu!iition that the dutchefs made, fiiice the 
date of her^will, of the eftate at St. Afiife, which Monneur, 
the king’s hrothei*, fo^d het, for 50,cop/, fterling, payable 
by inftulmentsi the firit of v/hich, of 15,000/. has been 
paid, and the others arc not*yet acquitted. 

It is alkcc?. Where does tiie,prcpeity of this efi-ateveft, 
according to w’hat has been d..ci.ircd ? The fale was per¬ 
fect; for the thing,*the price, ana (he confent, res^ f>rfllr 4 m, 
ft coJifej:fus^ are what cor.flitute t!ie cfTencc of this kihd of 
contradt; to perfedl which, it is not neccifary that the price 
fhould be entirely paid j it is futHcient^ if a pifrt is paid, 
and that terms have been agreed upon for the furplus. 

Therefore, according to the general principles on 
this matter, the property of tKe cflate at St. Afllfe actually 
Verts in the inheritance of the dutchefs of Kingrtcn ;*unlefs 
,there is fome ex^^raordinary ciaufj in the contract which 

A * ' 

•the underwritten counfel has not feen. 

Monsieur has, certainly, a privileged mortgage on 
this ertate for what remains due of the purchsfe money. 
It bclongs,to tiAe vvifdom of his counfel to diredl this adtion, 
upon which the iinueiTigned counfel is not required to ex¬ 
plain himfclf. • * 

. Deliberated jt Paris, 2^d of Feb. lySg.* 

Douchemfjnt Noichette Target* 
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No': XII. 

CASE tf BUCKWORTH mi THIRKELi, it tie 

King’s Bench. " 

.Trinity, 25. Geo. HI. 

SPECIAL CASE RESERVE'D AT THE TRIAL OF A RE-. 
PLEVIN AT THE LAST ASSIZES FOR CAMBRIDGE. 

.. - Hu 

T hat Jofeph Sutton, being feifed in fee of the pre- 
mifes in queftipn, by his will” dated the 22d of 
AufjiJil: 1769, devifed as follows:—“ Alfo I give, devife 
“ and be(}uei*th all and every other my real and perfonal 
“ eftates ’jnto John Crcflwcll and Edward Prefton, their 
“ heirs and aingn*!, for ever, to the fevcral ufes and on the 
“ feveral truds following; Firft, as to for and concern- 
“ ing all my eftate at Leverington, Parfon’s Dros e, in the 
“ ifle of Ely and county''of Cambridge, called High In- 
horns, in truft to receive the rents and profits thereof, 
“ and apply the lame to and for die uil*, maintenance, edu-„ 
“ cation and ebatbing of my grand-daughter, Mary Barrs, 
“ until fhe fhall arrive to the age of 21 years, or be mar- 
“ ried. And from and afttr the' faid Mary^Barrs fhull have 
“ attained her age of 21 years, or die married, I give and 
“ devefe ail my faid lands and premifes in Leverington 
“ aforelmd unto the faid Mary Barrs, her heirs ;nl afligns, 
for ever, Biut in cafe the faid'-Mary Barrs Ihall happen 
to die before fhe arrives* at the age of 2i years, and 
^ without leaving ifliic of her body lav.?fjlly begotten, then 
from aevd after the deceafe of I'ae faid Mary Barrs witli- 
“ out iffue as aforefaid, I give and dav;fe all my faiJ eftates 
•*21 Leverington unto mytgrandfon Walter Barrs, and 
** to his alHgns, for his natural life.*’ Remainder over. 

TssfA- 



CASE or BUCKWCR^H AND THIRKELL, IN tHE K. B. ^ 

Xestator died four years after making the will. 

In March 1781, Mary Barrs, the grand^daughter and 
devifee, then being of about thtr age of nineteen, married 
Solomon Hanford. 

March 1782, a child was born of that marriage, 
which dfed 25th of Auguft 1782. 

On the iStli of •Auguft 1782, faid Mary Hanford, the 
mother of faid child, died under the age of 21 years, and 
without leaving afjy iflue. ^ ^ • 

SoLOMC^N Hansord, the huftjand, during the coverture, 
received thef rents of the premifes in queftion, in right of 
his wife. f * , • • 

Walter Barrs was at the time of the death of the 
teftator, and now is,*his foie heir gt law. 

Question referved for the opinion of the court: 

“ Whether, under all the circumllanccs iff this cafe, 
and the events* that have happened, the faid Solomon 
“ Hanford is entitled by the curtcly to be tenant for life 

“ ijf the premifes in the declaration nicntioned ?'* 

. • • 

Plaintiff claims under Walter Barrs; defendant 
^ under Solomon Hanford, the hulband of Mary Barrs, 
deccafed, • 

FOR the plaintiff it was contended, that Solomon Han- 
foul was not '’utitled to*be tAiant by the curtefy. That 
under this devife Maiy Barrs became entitled, on her mar¬ 
riage, to an eftate in fee fimplc, dcfeafible by tiic condi¬ 
tional limitation over on her dying under age, and with¬ 
out lesfving iffue liviiig^t the time of her ideath ; and that 
to entitle the hufband to bt tenant by the curtefy, it is 
neceflary that the wife be feifed of an indefcafible, uncon¬ 
ditional, and unqualified eftate in fee fimple, •or Jn tail. 
Here the words of the will without leaving i£uey n\uft me^i 
ijfue living at the time of^tj^e death. The event, t’lere- 
fore, of her clyirig without leaving iffue living at her death, 

Z J is* 
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is the com’ition on which the 6ftatc in fee fimple is to bo 
defeat,;!]; and^in the event v.'hich h:is happened, her eftate 
determined not by the expiration of its original extent, 
not by tl'ic limitation ipcnt, but by a condition or 

exprefs limitation, operating as a defeafance pf itj for th« 
original eftate was a fee fimple *. 

, Co i H thtfe c.ifjs ivcogidxe the diftindtion between an 
pftatc where Uie liinit,'.ii!)n is determined or fpent, and ai^ 
eftate which is defeated by i condition. • 

I *' • 

In general, the Cmc rules apply io the right of do'wer 
and the light of curt-ly. 

,Co. f-'dh 52, 53. definition of dowe^ and curtely, 
\ifcs the words Aviwre ch,- llluc may, by poftibility, inlierit 
the fame tenements, sy j:.th cn the wijc or hufr 

“ v’hich are n.aterial as to rciir.tining the ge¬ 

nerality of the rule commonly laid down, I'aat the hufband 
fhall be t;i«vnt by the curtely, wherever tile ifiuc niigtit, 
by poliibfny, inh-dm. 

As to down', I. i\.v*il. Ab. 676 . F. I. 

El I* Oil f: In j in/uJte dr iJf/r. J, eftates t,.il were conJi- 
tioira] fetP j but on the birih of a cldld the condition was 
coiifidercd aS pe: formed, fo as to become an abfnlutc eftare 
to three puiij'on.s: lil, that the donee iij tail could alicnj' 
2dly, could foif,^ti 3^i'v, it was defci.:’.djble to tiie ilfiic cf 
a fwCond marriage, and of couife gave curtcly to the huf- 
band of a levOiid iLaiTia£,c. v > 

The It.Jtute oc Douis took awaywthe power cf aliena¬ 
tion anjl tlic cu’.tely of the fcccnd huiband, but left the 
right of the huiband of the firft marri, ge to bo tenant by 
the cu'.tc fy, as ftood l^-fore the ftatutm th.,t i;, as being 
the huiband of a W'Oman wl^ofe cluite on cojiduiou was 
become abhdutc by birtii of a fon. I'his accounts fo^ 
hufbands being tenants by curUly of eftat^s tail j but it 


* Pam and Sains, Coidfonr. 9 i. Leon. 167. j. An'krf. iS4t 
Boothbj and Vernon, y. Most. 147. •> « 


explains 
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explains tlie clifflncncc bct^l'ccn eftates tail and eirates de- 
fealiblc on condition, inch as the prefenr, proves how 
inapplicable the cafe of an cftafce tail is to tlie prefent eftate, 
as to the riijht of the hnfband to cui ccfy *. 

I'j'JT tlie coert iic'i 1, that the hufband in this cafe was 
eutitlird V) br te/unc by the curtefy, aiid e;ave judgmeilt 
for the dcf. nda.l.• 


herd iMAftsriE^D fuidy . ^ 

Til]". i of tenant by tli:: curt!.fy exifled at the com¬ 
mon lav/; •••/..I the n.c-(Ihiy points r.:e,-that the wife be 
1. !i.‘d of ;-i| ef .’tn * 1 ' io'',''iIi..iiiov, \y.Sieh, by po'iibiii^y, 
ii'-jht d/f::::d le iv.r ifii:., a x.? tnet ih'.ie ihoulu bo born. 
Lilar;’.- a: conirnon f.ivv v/c;'. i-itii'T abi'ohitv or conditional: 
i urtef^'w.'« ineivL ": to bo'h, ".nJ '.xill/d when t'hi’wife 
d.al V, ii.imit iirno inlnn ii-dde. vvliicii ]'. I in tiie reverter, 
.ij- to r.-es i.'onclidoivj, th^ ■ hate did tT.it beccint abfolute 
by nirtii cf a clfiiJ inlteiital le ; but, odium of perpe- 
tviin-.^, it \va= for a (necial purpoi'h become ai’/niete, if 
iiTae v/cre born, i, c. the honee mfl'jht the clfate 

Aws to de.'ccnJ and revert actiordhri: to the entan, if not 
rdioned. At comii'oa lav/, the’only inoJ:iicat'ea of tibitos 
c::j,refdy li.nited was by coiiJition ; the ft..tutc oi mbs ir.- 
troducjd more qualifications of cihitcs ^cxpieiMy liniited. 
A>bout the a ign of IJliz. and Jac. i. nrany sraibs in odium 
of perpetuities v/cre detv/nniiyl, to prevent and debat utcii 
an applifation^of th^ Itatute ol ufr:-. The courts leaned 
againfl coiUmgcnt limitations over; but havinj^ gone a 
great way on that fide, tlicy i-eg/.n to liiink thi)’ w^nt too 
liir. •Nev/ devices v.contrived at thc^tline of the trou¬ 
bles, and j'»radlifed after the R riloration; trultces to pre- 
feivc contingent rcmainJi rs, and executory devlfes. It is 
not long that the bounds of them have bee^i fettled; it 
v/as in my time that tlie courts hrll held th-w in*ght wait 

* £'/c -5^3. S. Co.b. 36. a. F./me’s Cafu, Bro. Ab, 296. 

pl. 71, l iiab. At», 339, b. pi. 66. Plowd. 241, 242. 


^ 4 


during 
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during a life in being, and 21 ^ears after. Now it is con-* 
tended, that this is a conditional limitation: it is no fuch 
thing} there is no conditJoii in it; it is a contingent li¬ 
mitation. If it is a limitation, it does not defeat the right 
of the huiband to be tenant by the curtcfy; the hufband 
may be tenant by the curtcfy, though the cilate is fpent. 
But how was it v/hen file was alive ? Jt^ere the wife was 
feifed in fee Ample during her life, and fuch an one as the 
ilTuc might inherit, if they had not been difa^jpointed by 
death. c 

JUDGMENT FOR DEFENDANT. 
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No, XIII. 

CASE WILLOUGHBY md WILLOUGHBY, h 
CHAJ^CERY, bcfon Lord HARDWIC'KE*, 

Mr. JtUrney Geneml\, 

M y lofiil, here is an abftra£l produced by order. It was 
Jaid before cojupfel by the mortepgf^ before he lent 
his money; wherein the marriage fettlement, and mrs, 
Wiiloughby’s jointure, is Rated; and the counfel tells iiiin 
it v/ill be fubj^'Ct to that, , • * 


AhJlraSl cf’the Deeds •and Writings relating to the T'itle of 
Humphry Willoughby, EJq. read. 


“ 27th IMarch 1716. An indenture between George 
TVilloughby, Ion and heir of Charles WiUougfib/, of the 
firft part; Thom&s Coker, fecond paft; and Wadham 
Windham, third part; whereby, in confideration of 2500/. 
paid to George Williams by Thorns Coker (being the 
fame fum of money mentioned in an affignmcnt bearing 
even date herewith, and made Between the faid Geor»e 
^ Willoughby of the one part, and Wadham Windham of 
the ctlier part), the faid George Willoughby demifes and 
grants to the Lid Thomas Coker ail that manor, &c. to 
hold to I'homas Coker, his executors, &c. for the term of 
1000 years, at a*peppe»corn rent.'* 

13th Aug. 1718. An indenture bctwecnThomasCokcr, 
Rrftpart; Wadham Windiiam, fecond part; George Wil- 

* This cafe has latelf been %ited ns an afthority in %he couri of KLlng's 
Bench, but nn entire report of the^cvercl of ir has be^'O before 

printed. A fhort account of it is now extanr in Mr. Ambler’s Reports, 


^ a TubreqiAi^ ' 
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. ^ 


lately puhlilhed; and Lord H.trdwicke's ar*;umcrt in giving the decree is 
printed in i. Term. Rep. p. 763, principally agreeing with ilteab^ve; but 
the prior arguments are here hr It printed, and the entry of tb^ Chaiice|^^ 
lor's de$:ree is copfiderably more ful^ihan io either of the above>inenUoned 
reports of the caft. • 


Mr. MuanAY, 


Waghby, 



JT ' 
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CASE or WIWOUGHBY AND WILtOUCHBY IN CHAKCFRy, 

loughby, third part; and Shilling and Popham of t'’.; 

fourtii part; jrecitirig the lalt deed and Cnurge WdicMi^di- 

by’s aliigmnent to Windham. Now, in ta/Kienuion cf 

2500/. paid to I'homas Od^er by George Widou-iVji', 

and of 105 . by Shilling and ropham, CoL:r 

aui.rns lo Shillinc; and Pophtnt the manor of V'v'. u li.'lo:', 

cic. to hold for r't iciu .iitdcr of tiir term in trui? mr 

George WXlougiib}', a;ia to attend tiie of liio 

prf'iTiifcs.” , e ' 

“ 2'jd and 24th h’iARcrr 17r?. ‘An indentin? bet\v,L‘;j 

Wil/ojghby and wife, and fn Genniit: JC.y;r.o;id and 

Pophani, r-'t-idog a kef; fiom die- of S^iiir-jry, dr.L'J 

joih Dec. 1715; and inJ;r.fares c f Ie..ie'and rei'..'fj cf 

the lift and 22d of March, whcivbv Gcor, e Whlliyir^Iiuv, 

ill conhd,.i-aLio;j cf J'.e inarr'p'.ana cf 4000.’. granCi and 

conV'Cjs to a..-ikpliain ilie manor, ^'e.; ru d 

that it mlg'lit hni'p-n th .t the prcmlfes cliargeci, Szc. ;r.;gh: 

not be fihfieicnt n'..f'vV i(/i‘ t!ie conjidenidons afv.ielind, iit-d 

for lecuriiig the payment of the an*, hy to jane 'Whlioueh- 

Iw, and re<r ktding,''f\c. an ’ in performance o( the agree- 

n.ent.of the igth Ncv. 1717, Geerj;; \V iilou^hby grants 

and coiiveys to R.'vmoivl .:nd I’oi'iKim ilie manor (4 W^ateh- 

floii.’, t^.c. to hi’Li to them e.'i-.l fneli Heirs, to die ufe of 

^iCorgc W jiAOiyn*l»t lOr Ine ^ leiiiaitnici to Ivayiiiond and 

Poj'Lr.n, to pro'e Pi, f:;. a»i.l . ilei the decciuc of George 

W , t:» d.t th it. J.eie ndglit rcciive V'-aily 

an li'. nit ■, Z: . e. ::'i j-ower to rn4\'e a clitticf, ii:-. and 

after s d. cc;.le char;y;fl, o»,c. to tin; ilrfi and clhoi fons in 
■> 

L«»li ilAw* i -y f 


Lord Char,.:zlhr. 


THISds clcnrly notice. It will r.dfe another qiirdlloni 
AVhether the matter is not nov/ ;di 1:1 equity? if it is all 
in eqnlf, and the defendsiit fapnot protect his leual cilaro 
agnii-fl the equity of me marriage kideincnt; if he cannot 

00 




OF WILLOVOHW AK|i WI1>I4V9R1V IN CHANCt&t* 


do that, then the qucftion wMl be, Wherficr, as the whole 
muft be confidered in equity, it is within the iule qui priut 
ijl tempore^ potlus eji jure f Th;* v/as a quellion 1 thought 
upon at firfti but, for want of proof, would not enter 
jnto it. 


If it comes to this, the general quell ion will be out of 
the cafe. It Is a great pity but that general queilion w'as 
determined, for the fake of mankind. * 

I HAVE liad a great deal 6 f difeourfe with mr. Filmef 
upon the ful^cil:, who is a candid and a fair man, and 1 
cannot fiiul twe from him any ceitaiij rule they have gone 
b/. He toldnic v/hat^was mr. Joiin "^^ard’s opinion and 
way ofprnclifV; and that was, as mr. Attorney fj^', that 
they did not tnkc t'rf* ajf:^ 7 i!;ie::ts. ^Here is an alignment 
of .1 term, with notiv.e ot a truit. » 


lilr. Attorni)' Gcr^c"ixl. 

I.Vl lord, t'i:re have bcei^liime ciffes looked into, but 
nont, l.ke the p:v^e,'.t. ichnir.d Simpfon: ther® Were 
two mcrtgrgj' i tlie iii'n: v.as to himpfjn, the otiuT to 
cton. V ten’s was a’ligncd to attend th£^inli;.ritancc, 
ir.d te.e ^bmUr" cUms unj.'r that rnvrr-zi'^-e. Slm 'inn’s 

lii >3 'ei'.liw' pi it'l* J ii'ikl O -\ty ^ tuk.' il }i\ 

txity Lcur: lA Av pure' it Hoes not appear t:iat Si . p- 
k'::\ mjrt-ii.je ii.id ev«r been au)'’-;icd to attend tiie inheii- 

w O 


loot'd Chancellor. 


I HAVE looked into my copy oflord Semersis notes, in 
the cafe of lady Radnor j 1 cai.a^t diui i.ieio tliat the tei^ 
was aliigned to attend the^ i«iier'r.’nce. There is a great 
tlcal of uillereucc iq the cafe of a truH. I believe it will 

be 
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be proper for mr. Attorney to go 
tioiii there I'ocs focm to me fo be 
tioii. 


on to fliew i!k 
a c'oaizJcuM:,' 


'hi’l-- 

.5 - 


Mr, Attorney GentreJ. 


MY hnfy it comes b) pojni of tu ihiv • 'I'liai ti,l? 
term was ('riycnallv afoirneb to attci^d t!u- i.ihcsit 
and conlcqucntly becomes.fobjecT: to all the vA 's to winch 
L’le iiihciitancc was fubject. .It is .iH'ignea l^V the trM^ccs 
to a neW'truilec, >yith cxpicls iK)ii«e ( t titcjje iilcs 
Cl" the inheritance, to tlie mortgage taken by mr. 

Crifp, Ti'hc coiifequi^iice is, tiiat Tii^ irullte wuenl n.a 
take it to proteal, in the firil pluce, iiis mortgage ; but he 
took it lubje't to all the foimer ul’es wiiicii ii was to piw 
teel; and,a trullee wiiO takes an aill^nmeiil vvnli notice 
of a former truft, *is to all purpoies a frnltee ;uil in the 
lame fituation as the former Wu,>. tlie ei'nic- 

qucnce? That all fhe nibs the inarriage-litikmenf, -Ji 
the* u^ls that had been dsyrived out of tlze inheritance by 
the owner, muft take nkicc. Who hiac a ii.ht tu t.cl 
for tlie prot^dion of this terni.^ Ail peilu is having .i right 
to the LgJ eil.^ie j that is here the jtiintn Is. 

T'hi: great point here is, when there are two equity 
focurities and a ieg.j Ciliit'A anJ'ihe two ^nity caies con 
tending, the queftion is. Who ha.s*i rigiit tu i.nc protec¬ 
tion f/oin tlie legal cilate ? 

In the* cafe of lord Pomfret it was held, that where a 
legal eftale wa^ in a truj/tee, and lije ov^ier had a riglit in 
equity to call for the proteflion of the legal cllute, he 
foould have it. Who has it here ? The joiiitrds unquef- 
lionably. ^Who has that tight next to her? 'Phe owmers 
or the'ufes of tjie inheritance th.at are prior, in |>oint of 
to the mortgage. I'he. tru/l of attending the moit' 
jlge is plainly a bad one, ' • * 





tAS£ OF WILLoUGliry ^nd willouchby iw crt anceby, 


W^ERE there arc two equities, then, fuppofing neither 
had a right, qui prius eji tempore^ potius ejl jwre. 

In the cafe of Gibfon, whtfn none of them had any 
previous right to the legal eftate, it was held that they muft 
go according to their priority. 

I MUST lubinit it to your lordfhip, that there is a differ* 
ence between taking a term that is exprcfsly affigned to at¬ 
tend the inheritance, and an afiignment of a fatisfied mort¬ 
gage term, which might be made fo by conftrmSlion. 
It is in his t)wn pofl'e&on, and* ufes and trufls may rcfult j 
bu^ when upon the face of .it it is made to attend the in¬ 
heritance, he muft enf^uire, What aro the ufes it is to at¬ 
tend ? 

How is the aflij^nment here ? la truft to attend the in¬ 
heritance. What is that inheritance ? Juft what eftatt he 
would have conveyed. Suppofe mr. Willoughbj had made 
a conveyance without making an aflignrnent in tflis manner 
of the term, how would it have operated ? Subject to the 
t(,‘rni of years. He would only grant it fubject to the 
former ufes and charges; at"J this is uirli e.xprefs notice 
of the fettlemeiit, which he has ho way mentioned. "l/pon 
reading the aflignrnent, his taking it appears to be a fiaud. 
If he meant to lend his money lubj-i’t to jointure nx 
ciiarge, he fhould have recited it lb; butf iiiftead cf tiiat* 
he takes it to defeat the jcintrefi, if he ran. 


LiOrd Chancellor, 

IS there no exception of the jointure in the covenant 
againft incumbrances ? 


Mr. Attorney, 

• ■ 

NONE, my lord. i? a breach of truft; and this 
court will nevtr fuffer him to take advantage of that. 

They 
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They have blinked the truth in their anfwer by con¬ 
cealing it; a'iid now at the bar they have urged to have 
it preferred to the Jointfefs, in order to edge out her 
title. 

It dcfjrvcs well to be confidercd what inconveniencies 
would arife, if affignments arc made to attend the inheritance, 
and you do not give notice of the trails. What v.’ou!d he 
tile confequence wsth reg-. rd to a marriage fettleincnt ? By 
playing that ter^n iiito the hands of a mortgagee from whom 


tile fcttlement is concealed, you miglit trip up the liccls of 
many feltlcments; ivhcrcaF,. by exprefs terms, he only 
^cs it as a mode,of conveyance,^ncrc niJiitter of form* 
It muft be AibjecI: to all tlie ufes to which t.ie inheritance 
is limited; and whoever comes in under tliat term, comes 
in piider the ufes to which the inheritance is limited* 


n 

Lard Chancellor, *' 

MR. Attorney, *1 thou]^ht you would have entered 
upon Ac particular point,^, How far he can proteft? Here 
is notice i he certainly cani»ot proteft againft the join- 
trefs. 


Mr, Attorney General, 

1 

/ ’ 

MY lord, all til? prior uios of the iftheritance it is certainly 
fiibje'51 to: then w'c Aall have the dircdlion of the court 
to protect this joi iture. He cannot protect his fecurity 
againit the jointr^fs: ‘then the ‘biily'tjueftion is’, What 
ufes of the inheritance arc* to take place next after Ais 
rent-charge ? T hey can put in the legal eftate as between 
Ae rent^ahnr^c and mn. [Viihughiy's inortgage* 

There lie has no prior n,,ht t<* call for Ae protec¬ 
tion of Ae legal eftate, bccaufe^Ac allij^iimcnt is in breach 
of the tci^t. 

Herb 
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Here is an application ?o the court for diretSbions in 
^vhat manner this is to attend the inheritance. We haTe. 
the prior equity. It mud be as the ufe s aie created. Per¬ 
haps that comes v/ithin the nature of the ufes v/hich the 
term is to protect. He cannot divide it, he cannot fplit it. 
If he had'rccitcd the fcttlement and taken it, fubjedt to 
the rent-charge of 3#)o/. a year, be would have had a much 
better cafe of it, becaufe he would liave betn fuppofed 
to have aCiAl fairly. Here he has not. ^lle has notice,, 
and he has ^ndeavourJj to*fet^ up the term, againll the 
jolntrcGi wit!i,exprcfi> notice. 




My. 


Bcyjcli: 


\ OT-’R lordilsip will pieaf: to favour me on this pointv 
as bcte.’ccn the mortgagees. I did perceive, by fljcanfwer, 
that the d ;fenJ."aa* I»r.d cxpixfsly denied notice of the 
mange •/,, but tc>f>k. no notice oi’ the feltlement. The 
pkiii;i.i' only cliarg''-s, that th^ defendant had notice of it 
v.hen he'kc.i h's money. Nowhere i*. but barely fuiScifrrit 
to f.itlsiy tbe plaint.'f claindug under the Ivttlenient, and 

brv- of the mori otu'-"'; therefore the queition remains as 

• ~ ^ • 

beUrLCii ti’.ele iw ; morlgr.gce'i. , 


i SHALL ilrk lub.rii'.- it to yeur lordfhip upon the foot 
cf our lievii'.g an afliiniiiuvit: term (without jroinjt 

into ti; ': !*',r .t r‘at aiw)-, u.yn u luypo.^iilon, in the firil 
pko'., that w-.' can inal.e i:l • c.'' the t; nn that we lipve in 
our tiuhee (e: c.pt fo far a. v. j iiava notlc^); an!l 1 fliall 
f'ubudt it to your lo^ujhi;* up'M citcpadlaiicr; and 

tl;:’L is, ;.3 to the Cv..nLluJt of \^hdonghby in leaving 
her deeds in tlie hands ( f he r :r>u, v.ldch en.ujh'd him to go 
on and mal.e a fecund; in&rtgagc. 'Fheri, upon s. fuppofi- 
tion tiiat it w.iS pr<’ptr to take an ailigri,, f jit of the*terr^ 




and that we v. ouid uud.c ufe ci'it ajainii ihefe who claim 
uiiJ..r the f.tti^wnt ^orovtacu we had no notice}) now 
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that wc have notice, it will only port pone us as to.thofe 
of whofe righ^ we had notice. 

Here is 300/. a year lo the widow; then a term to 
raife younger children’'s portiun*', ^cc. Henry Willoughby, 
upon the death of his father (fuhjcft to the jointure* &c.), 
became entitled as tenant in tail; and he fuffered a'recovery, 

and limited the ufes to the defendants ©arrard and .. . 

and their heirs; the legal eft ate is now in them} it vefted 
in them in trulj and for fuch purpofe# as the defendant, 
Henry Willoughby, ftiould appoint. 23d ‘June 175 ij 
Henry Willoughby malccs the mortgage in qticftion to his 
mother for 870/. in this manner:** By a ci,eed dated the 
23d of June 1751> he appoints the eftate C vefted in the 
Garrards, the truftces^ for the bcnefil of his mother for' 
term of 500 years, redeemable upon payment of 870/. 

. In a year afterwards (to wit), in June 1752, 15111 and j6th, 
by leafe rfnd releafe, at the time that the defendant Crips 
lends Henry Willoughby 800/. he profe/Tes to make a 
legal conveyance to Crips, and at the fame time he afligned 
the term in queftion to boot as his truftee, for the benefit 
of mt. Crips and his heits, in truft to attend the inheri¬ 
tance, and for better fecuring the repayment of the mert- 
gage-money. As to the firlt queftion, it is certainly 
true, that wheie a man takes a legal eftate, with notice of 
a prior incumbrance (whether it is conveyed to himfclf or 
to a truftee), he {hall ceiiainly'be poftponed as to that of 
which he has notice j that is clear.» 

Tke^ queftion then is, if there is fomething of which 
be has no notice. Whether he can proteft himfelf againft 
that of which lie has n» ootice, plbftpoiiiiig himfelf to that 
of which he has notice ? n 

Consider the foundation of the firft incumbrance. 
Firft,^ wi- muft fuppufe that the legal eftate is in ini'. 
C rips.. 



CASE of 




LdUCttBY ifx CiiAKCfeitt'. 


Lord Chancolhr, 

YOU prefume too much; you muft take it to be in 
the trurtee i for it is a quellion which has the firft • and 
preferable /ight. If he had had the legal eftate, he might 
have done it. 


Mr, Sfwelh * 

MY lord, I mean his truflee that is fubjecl to tliat opi- 
nioiFof its being a term expref ly affigned to attend the in¬ 
heritance. Suopofe it a fatisfied mortgage term, that come*s 
to mr. Boot as a truftee for mn Crips j then the queftion is, 
Whether the plaintii^ has any equity againft mr. Crips or « 
mr. Boot, for any thing more than that fecurity of which 
mr. Crips had notice ? • , * 

The foundatioi\ of all muft bej that the defendant in¬ 
tended only to take the eftate as it was, fubjeft to the prior 
incumbrances j becaufe the affignmen^ of the term is af- ^ 
fcdled with the truft of which he had notice; there4)re 
there is a right in equity to ftcure that. There is fo far 
?. right to call for the protection of the legal eftate in this 
•manner: I fhall not be confidered as a truftee for you, 
fo far as I have a prior right. * 

'I'he queftion is. How far file has a right in equity? 
The wbolp righj is founded upon equity. That is the 
foundation upon which notice affects the defendant j there¬ 
fore the equity on the one fide cannot go fartheratffan the 
equity on the other. Suppofe two mortgages are made} 
and fuppofe that thS firft mortgaged had the legal eftate in 
fee conveyed to him for the fScurity (fay) of looo/. then 
the fccond mortgagee comes with notice of the firft morfcf“ 
gage, and he lends a further fum of lOOo/. he is poft« 
poned to the firft mortgage, the legal eftate of whickir -• 
complete (buli indeed, in‘tile prel'ent cafe, it i% in thp 
^VoL. L ' A a truft^j 


3# 
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truftee, fubjedt to your lordfh'ip’s opinion). Suppofc the 
firft mortgagee goes on and lends more money (fey) a 
further fum of loool. then there will be 2000/. due to 
the firft mortgagee, and 1000/. due to the fecond mort¬ 
gagee, who would come in between the firft and the third 
mortgage. The queftion wilt be. Whether' the firft 
mortgagee (hall have a fatisfadlion for ♦-both lOOol. prior 
to the fecond mortgagee ? What will be the confideration 
in that cafe? Ijp will be fimplv this; Whether, when he 
lent the further fum of iqoo/. he had notice' that the fc- 
coud mortgage was executed? If he had n* notice, he 
would by that mcatjs tack the third to the firft j and the 
only reaibn for his doing that would be, t'fat he had jio 
notice that there was a further fum' of 1000/. lent by the 
fec9iKl mortgagee. But fuppofc that after he had lent the 
firft 1000/. he had notice that a fecond mortgage was 
made, andi Jtotwithftanding, that the firft mortgagee lends 
a further fum of looo /. in that cafe he would be clearly 
poftponed to the fecond mortgage as to the laft 1000/. be- 
caufe he had notice* before Ipnding his money. 

This would be the cafe even where the firft mort^asee 
had the full and complete eftatc in him ; much more will 
it be fo now, when he comes into equity to have the af- 
fiftance of the l^gal eftate againft mr. Crips and mr. Boot, 
in whom the legal eftatc is. Say they. We have the firft 
incumbrance, and thercfoit: we have a right to the benefit 
of the truft term. The queftion is, How far? We fey, 
So fer^as we have notice you have a right; but fo far as 
you lend money afterwards, you have no right. The con¬ 
fideration of v^ich I h^ve noticccl mi^l be poftponed to, 
but not to the further confid^eration. 

Suppose it had been recited in the mortgage to mr. 
Crips th^t there was this fcttlement, and that he took the 
term ftibjeift to this prior incumbrance; in this cafe, Would 

uot have a right to hold againft every thing but what is 
i^ecited ? Ccirtainly he would. And why ? Becaufe, in 

cbnfciciiccj 
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confcience, he is only alFe^^ed with that of which he hcs 
notice. Therefore, upon a fuppofitioi^ thgt the plaintiffs 
cannot have the benefit of the* truft-term without coming 
into this Qourt, they certainly can only have it quoad no¬ 
tice. It is the notice only that gives them the equit)'. 
That is ^11 upon a fuppofition that they have fuch a right 
in equity, and it Qin only be fo far as they have a priority* 
'i'his is what occurs to me upon this part oPthe cafe. 

T HE other point is as to the manner of mrs. Willough¬ 
by’s takings her mortgage, Vhich is prior. 

In declating the ufes of the recovery, fhe, in facSf, has 
no legal eftate j and ^^lerefore, though the term was to pt- 
tend all the^legal efiates, yet,* in faft, fhe has no legal 
eftate ; the ufes o^ the recovery are to the ufe of the Gar- 
rards and their heirs. They are now feifed of th| fee ‘ 
in failure of appointment by Henry Willoughby. The 500 
years term for the plaintiff, his mother, ts-only’^'equitable 
term; it docs not at all take the legfll eftate out of the 
perfons in whom it is vefted, by the declaration of ufes of 
the recovery. If it had been to fuch ufes as Henry Wil¬ 
loughby fhould appoint, that appointment would have Vtfted 
a legal eftate; but when the legal eftate is vefted in truftees, 
'then the appointment is only an appointment in equity. 

There is this further to be offered; this is dated in 
June 1751} fhe fufters the title-deeds to remain in the 
hands of the fon twelve# months, who makes a mortgage, 
and delivers ov« the»title-deeds. 


Lord Cbetncdhr. 

t 

MR. Sewell, Is that made,a point of in the caufe f Every 
time this caufe is fpoke to, new points are ftarted. 

Ip you had intended to take advantage of a ftaud in the 
firft mortgagee, you muft make a point of it, .and exa- 
nunc to it j it depends ugqp particular circurtiftances. 

A a 2 This 
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This point has grown by'time. By being fo often 
mentioned, and furtiier confidcred and attended to, it h 
become an important queftion: 1 therefore (hall not deter> 
mine it now j 1 will coniider of it during the holidays, 
and tell you my opinion. 

One thing ftrikes me with regard to the geoeial prin> 
ciple laid down by ferjeant Maynard in»the duke (^Nor¬ 
folk’s caic: lays it down in exprefs terms, as a thing 

known, that whoerrer has a term, or creates a ftirm, which 
is afterwards afligne^ to attend the 'inheritancr, he being 

owner of the inheritance, may, if he pleafes, fever the term 

0 

from the inheritance. 1 do not dovbt but that is true; 
ftill the queftion here comes to be this: Sr.'ppoie a man 
has fuch an inheritance this, and tlte equity of the term 
(only a partial intereft in the inheritance, with particular 
eftates divided ofF from It), as that the mother is tenant for 
life of dit eftate itfelf y can he, being owner of the inheri¬ 
tance, fubjedl to ffarticular eftates divided out of it, and 
without notice of thofe particular eftates, make a good mort¬ 
gage, and direct the Vruftecs ri the term affigned to attend 
the mheritance to affign to the mortgagee, and will that 
be eftedtual ? As the truft was to attend the inheritance, 
it muft; attend the freehold, and the particular eftates de¬ 
rived out of it. Jt IS going a great way when I lay it down 
as a principle and fay, that an intereft aftigned ftiall always 
go along with the inheritance} chat a fine and recovery 
will carry along the equity of the team. Notwitliftanding 
a term ^cannot have a recovery fuffered upon it, ftill this 
carries with it a particular term attendant upon die inheri¬ 
tance; fo diat tjie new yfes ftiall mould,and vary the truft 
of the term. When it is fo,, ought this court to fiifFer a 
partial owner of the inheritance, fubjeCl to particular 
eftates, to, fever that from the mhcritanccB It would be 
going a preat way to do that. 

' 1 'he next thing here is. Whether it does not come to 
thkt? Though the mother has only a rent-charge, yet it 
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% 

is charge upon the freehold and inheritance, and confc' 
quently it is as much to be protected by Ihe term as the 
particular eftatcs. • 

It is going a great way to fay, where a man has the fee, 
fubjedl to particular eftates, he can feparate fuch a term 
from th& inheritance, notwithftanding the entire owner of 
the inheritance mfty do it. 

Mr- Atturney General. • 

^MY lord, he may make it eidier real or pcrfonal eftate. 


Lord Qjanc^lor, 

W 

_ • 

LET it ftand at the head of the paper the laft day of 

exceptions before next term. 


Lord Chancellor. ^ 

^ ^ATUROAr, 

I'HIS caufc comes before the court upon a biU 4 >r&ught *9 
by die pUintiiFs to have a fatisfadlion for feveral incum¬ 
brances out of a* real eftate, and to have a fale of the- eftate 
for thefe purpofes j and the only difpute Jietween the par¬ 
ties in the caufe is, as to the priority and preference, in 
the opinion and judgment of this court, between two par¬ 
ticular iilcumbftaices^ two mortgages: the firft of which, 
and prior in point of time, is claimed by the plai^jitifF, the 
widow i and the other of which is pofterior m point of 
time, 4 }ut ftill cl|imed»to have ajprcferenpe, and is in the 
defendant Crips. ^ 

T HE cafe upon which it arifes is this: George Wil¬ 
loughby, the plaintiff Jane’s hufband, was feifgd in fee of 
the eftate in queftion, fubje£l to a mortgage for i term of 
years; and the 12th of Nov. 1717, in confideratioh of, 
and previous* tg his marriage with the plaintiff^ J>ne» be 
• A a 3 enters 
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enters into articles to fettle t&e cftatc in this manfier ; 
firft, to himfelf for life j and in the next place to fecure a 
jointute of 350/. per anntM to the plaintiff Jane, with 
reiTiaindcr of the whole of this eftate to the firft and other 
fens of the marriage in tail male; with remainder over to 
George Willoughby in fee. There was a power’referved 
to George Willoiighb)', by the father, to charge the pre- 
mifes either by any deed executed in his life-time, or by 
his hft will, witl\30po/. foi younger children’s portions, 
which portions are part of the demands of the plaintiffs in 
this caufe. ' , 

On the 24th of March 1718, a fefctlement was made in 
parfuance of thefe marriage articles; and the i ^h, of Auguft 
1718, which was prior ^o the making 4 nd executing that 
fettlei^nent, an old mortgage term (to which the eftate 
^was fubjeft at the time of the entering into the articles) j 
that term’was afligned over to two truftees. Shilling and 
Popham, upon an exprefs truft declared j which was in truft 
for George Willoughby, his heirs and alligns, to attend 
and wait upon the freehold and*inheritance of die premifes, 
aiid to be fubfervjent theretb. 

This you fee was an affignment made the J7th of Aug. ^ 
1718.- T he piarriagc fettlement executed in purfuance of „ 
the articles, was fon the 24th ot March following. 

On the 24th of March 1750, George Willoughby, the 
fethcr, made his will, and that he executed his power 
by charging the eftate with the fum of 3odS/. for younger 
child: dii’r' portions; and afterwards the teftator died, leav-. 
ing the plaintiff Jane his widow, Henry his eldcft fon, and 
three daughters, ‘who are»x:o-plainti1ffs, and a younger fon 
George. « 

The plaintiff, Jan? Willoughby, is intitlcd, undcr'the 
fnarriatre fettlement, to a jointure of 350/. a year. The 
defendant, Henry Willoughby, he was tenant in tail under 
the marriage fettlement; and, Jifter the dcadi of his father, 
Henry fuffered ^ common recovciy, and baCrrcd the entail j 
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and Jie declared the ufes of that recovery to be to truftees 
and their heirs; upon truft neverthelefs, and to the ufe of 
fuch perfon and perfons, for fiTch eftate and eftates as he 
the faid Henry Willoughby (hould by deed appoint. 

After he had fuffered this recovery, he borrows the 
principal fum of 870/. of his mother, and by an appoint¬ 
ment in purfuance^f the deed declaring the ufes of the re¬ 
covery, he limits the eftate to her for a term of 500 years i 

but all this timtf the old term remained in the truftees, 

• • • • 

Shilling and Popham, to whom it was afligned in 1718. 

Pn the i^th of June 1752 (which was in point of time 
about two years, or % year and nin^ months, after mak¬ 
ing the firft Mortgage), the defendant, Henry, borrowed 
800/. of the dcferttlaftt Crips j anc^for fecuring the repay¬ 
ment thereof, made a mortgage of the inheritance to, the * 
defendant Crips in fee j and by deed Shilling, thefurviving^ 
truftee in the old term, by the dire(ftLorrof th’t; defendant 
Henry Willoughby, afligned that terih to the defendant 
Alexander Boot, to protedt Crips’s mortgage of the fee- 
iimplc, . • . 

It appears in evidence in tl^e caufe, that pre^;joHS to 
the taking the mortgage, and cRprcfsly upon that occafion, 
*Crips had full ndticc of the articles on the marriage^ and 
notwithftanding that, there is a covenant from the de¬ 
fendant Henry in the mortgage-deed, that the premifes are 
free from all incumbr&nocs, e>«cept an indenture of aflSgn- 
ment of'the oM ter|p to Boot, which is the lame day, 
and belides the term and the mefne ailignments thereof j 
but it does not appear that the defendant Crips had any 
notice.at aU of th| mortgage made by the defendant Henry 
Willoughby to the plaintiff his mother. The pLiintiff' 
Jane, the mother, together with the younger fon, bring 
their bill to have the benefit of her jointure for a fale of the 
eftate fubjeft to the jointure of 350/. a year, and out of 
the money arifing by fale to be paid the arrears of* that 
jointure j arid i^nthe next ^lace to raiie the provifion*for 
• A a 4. the 
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^ younger Coa and daughters, and then to be paid her 
Niortgagc of |ind the other incumbrances in their 
order. * 

THE defendant Crips, who is puifhe mortgagee, now 
fubmits, that the jointure and the provifion for the daugh¬ 
ters and younger ion be preferred to him; but iiififts that 
his mortgage (hall be preferred in payment to the plaintiff 
Jane’s mortage; becaufe the legal eftate of the prior term 
is vefted in the.defendant Boot, who is his truftee, and 
he is a purchafer of it without notice of ihe firft mortgage. 
What he founds himfclf upor\ is this principle, that ^thc 
legal eftate in rite tefin being veftedtin a truftee for him, 
jje has both law and equity on his fide; and ./the defendant 
Jane has only equity as^, againft the term, 

* T.wo queftions have been argued at the bar. The firft 
^ is a general queftion, and of great confequence: Whether 
ftiis old Germ, which was vefted in Shilling and Popham, 
having been affigndd to Shilling and Popham upon an ex- 
prefs truft declared (to attend upon the freehold and inhe- 
litance), the defendant Crips jvould in equity have the be¬ 
nefit ofc it to prote<ft his mortgage both againft the join¬ 
ture, younger children’s portions, and the prior mort¬ 
gage ; even fuppofing he had no notice whether he would 
ha\ e the benefit of the term to prote<S that mortgage as 
againft them ? 

'T he fecond queftion if. a particular queftion: Whe¬ 
ther the defendant Crips, having fujl notice of' the mar¬ 
riage fettlement, and ftie jointure and the portions, and 
cpnfequrtitly not being intitlcd to the entire abfolute be¬ 
nefit cf the leg^l eftate j>f the oldotemij can be preferred 
to the plaintiff mrs. Willoughby, even as to her mortgage ? 
pr, Whether he muft not come in, as to his mortgage onl)', 
according ,to priority, or as it is in order of tirne ? Thefe 
are the'two general queftions. And as to the firft, as 1 
ftated it, it is this: Whether this term having been af- 
^gnctl to Shilling and Popham upon an exprefs truft clv- 

c.litrrvl 
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clared to attend the -inheritance, the defendant Crips would 
in equity have the benefit of that t^rm /o protect; hit 
mortgage, both agair.ft the jointure, the portions, and the 
^ior mortgage, fuppofing he had no notice? 

That depends upon three confideratious. . 

FiRsf, the nature of a term afn<>;ned to attend the in¬ 
heritance. Secondly, What kind of granW, or owner of 
the inheritance, is intitled to the protedtiou of fuch a term? 
or, in other words, in whofe hands fuch term fhould be 
allowed to protecl: the inheritance ? The third is, Againft 
what eftate,* charge, or incumbrance the protedtion ariiing 
from fuch a term alSgned to attend tlie inheritance fliall 
extend ? \ 

'Fhese are the three confideji^tions upon which die 
jSrft queftion depends. , ** 

First, What is the mture of a term attendant upon^ 
the inheritance f ‘ • 

The attendancy of a term for years upon the inheri¬ 
tance is the creature' of a court of equity, invented partly 
to proted real property, and partly fo keep it in a right • 
channel. I'here are two ends anfwercd by it j partly to 
protect real eftates, and partly to keep them in a right 
channel. 

In order to this, they have framed diiyn-^ions between 
fuch an attendant term, and a term in grofs. The courts 
of common law can keep out «the ownei of the fee-fimple 
lb long aS the ti«n fubfifts; but as equity always confiders 
who has the right in cojifcicncc to hold, and i^on that 
fc. d.. to be a trufteefor ano'lhcr; and 

Jis the common j^aw allows the, pofteffiejn of tenant for 
years to be the pofleffion of,the owner of the freehold; fo 
^his court, where the tenant for 5'ears is but a truftee for 
the owner of the inheritance, will not keep oyt t'-.e cejiuy 
que truft, nor, pari ratiene^ ohftruc'l: him in any a£t of owt 
nerfhip, or in fubjedting the eftate to any incumbrance; 
«u)d therefore* fuch a terra* would go according to the ilfes 
• or 
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tf 

or appointments which the owner of the inheritance; (hall 
carve out j and thus the dominion of re^ property is kept 
intire. 

Or thefe cafes I meet wkh none in the books before 
queen Elizabeth’s time, when mortgages for a long term 
•of years began. 

The firft is tlw duke of Norfolk’s cafe. Before 
that time tfte law looked upon a long term of years 
with a jealous eye, and laid them undefr violent prefump- 
tions of fraud, becaufe they tended to deprivfe the crown 
of forfeitures, and the lord of his perquifitds of his, te¬ 
nures ; neither would there be any falfifying by a termor. 

/ 

But the tenant for years was in the power oiithe owner of 
the freehold till the 2;rft Hen. 8. wiii«h enabled them to 
fdlfify a tecovery. Before that, the term was gone by the 
recovery; but ilnce the alteration of the law by that fta- 
tute, and -the term being by the ftatute preferved, this 
court would lay hold of it; and tliey 'jirocced upon this 
principle: 

Wherever a telm is vc^ed in a ftranger, in trufl: for 
the owner of the inheritance, and which, by any truft ex¬ 
prefly declaud, is attendant upon the inheritance, or 
where it is fo by the orinion and judgment of this court ^ 
(that is, a truft,by operation of law), tliis court has faid, 
that t'ae truft or benelkial intcreft of the term being af- 
feufed by all fjch charges a/ the owner creates touchiilg the 
inheritance (though the law fays that tlw term' for years 
and the fec-Umple being in dift'erent perfons, they are fepa- 
ratc and 'iliftmct, and the one not merged in the other), 
yet the bvneficial int Tcft in both l^ing jn the faineq>eifon, 
equity will iinit^* them the fake of keeping the pro¬ 
perty tn'ire; therefore if the owner of the inlieritance levies 
a hue fir cciufins de dtoit^ or fuffers a recovery, the ufe 
of the tcirn follows that, though a term is not the proper 
fuhjjcf of a file CT i'ccovciy. 


( I 
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This doftrine is always allowed to have its full force, 
as between the heirs in fee fimple and fti f<ie tail, owners 
of the inheritance, and ail clairfting under them as volun¬ 
teers (though certain diftinciions have been mentioned 
which are not material now); and in general the rule is 
the fame,* whether the truft of the term be created by ex- 
jirels declaration, or arife by the conftruftion and judg¬ 
ment of this court. * 

Upon trfis ground is the cafe of Tiffin and Tiffin, 
2. Cha. Ca.»49. 55. i. Vernon, i. Beft and Stamford 
‘ 2. Vern. 52®. Precedents i;i Chancery 252. Hajter and 
Rod, c Williams 3&0. WhitchurqJj and Whitchurch, 
before tlie Lo^s Commiffioners, 2. Williams 236. Lord 
and Lady Dudley, Precedents in C^ncery, 241. 2d. Cha. 
Ca. i6o. upon the cuftom of the city of London. . 

All thefe cafes were cited at the bar; I chufe to put 
them together without ftating them, bcclTufc thej? all tend 
to prove this geneb.U propofition, 1'hat as between the re- 
prefentatives of the owners of the inheritance, or any per- 
fon claiming voluntarily under them, fhis doftrine relating 
to the term’s following the inl'teritr.nce does take ^ilace j 
in all thefe cafes the-court confidcrs the truft as annexed to 
^tlie inheritance, ttiough the legal inlcreft is f^arated -(elf; 
it would be merged). I'Kis gives the epurt an oppor¬ 
tunity to make ufc of the term as a guard for the owner of 
the inheritance againif *m«fne aonvcyanccs (v/hich would 
carry the Tee at oomnvn law), and decrees it to the per- 
fon who was owner of the legal and equitable inheritance 
againft fuch incumbrances as he ought not to be*afFctSled 
with inrconfcience^ Amd in ordej to do ihis, this court 
often difannexes the truft of ^Jie term from the ftritft legal 
fee; but ftill it is in fupport of right, and that which is 
Iwa fide. • 

This brings me to the fecond confidcration; What 
kind of grantee, or owner of the inheritance, is intitled in 

I * # ^ ^ 

|h|6 court to the protection of the term affigned ? or, in 
* pthcr 
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otiicr words. In -wbofe hands foch term fiia^ be aSmjv’ed to 
protect the Htherftancc ? 

In the firft pia.ee, a pcffcai who fliall claim the benefit 
of fuch a term to protect his inheritance, muft be a pur- 
chaltrr for a price paid, cr for valuable confideration; 
he muOr be a purchafer bona fide^ not aiFe£Ied wdth fraud 
or collufion, and a purchal'cr without" notice of the prior 
incumbrance, char-^e or conveyance i for notice makes 
him fraudulent, Ajid here I do take in all perfons claim- 
iiig under marriagc-fcttlorwents j they are pufehafers. 

li' fjch puxhafer har. no notice ol the loTcfnc iiiQum- 
iVance, iuid happejiis to take a dtfedlive conveyance of 
the inheritance ( dcfc*Slive either by rcafon fi*f a prior con¬ 
versance, charge or ii^umbrame, dr isthtrwife), and alfo 
tai;-cs au aiiigumcnt of a term to a truftce in truft for 
himielf, or has the term allUrncd to hinifelf and the iuhe- 

i * O 

ritance U>k truilce, in both thef* cafes he (hall have the 
h. r.e;.: c.f the t:rm to protect him ; that is, he may make 
tiK* of the legal eftate of the term to defend his polTefiionj 
e.r, if he has loft tht poii'cffiw:, he may make ufe of it to 
t^iat poffeftion at> common law', notwithftanding 
Id, ad/erfary has at law the ftrict title; That made me 
ii;y, .that the court often difannexes tite iruft of the term 
from the fee^, and ftill tliey do it in fuppbrt of right. If a 
man that has paid a fair price for his land has acquired 
ait cilate which tlie law v«'ifl fiippoVt, if he has got a plan 
by which he can at law fccure hi:rdi;!f, there is ‘no ground 
in equity or confcicncc to take it from him. 

ThiVIs the meaning of tiie rule, I'hat where a man has 
both law and equity on hi^ i'lde, 1^ fhall not be hurt in a 
court of equity. 

It v/as once doubted, w hen a term was vefted iti a 
third perfon, who fkould be allowed the benefit of it in 
equity,* for whom the llranger ftiould be a truftee. The 
rqic if, prhr eft tcn.por * pctlus eji jure^ 


Lord 
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Lord Cowper la3rs it down to be z rule, that where i 
z man is a purchafcr for a valuable conAdojttion without 
notice, he {ball not be atinoye^ in this court not only 
where he has the prior legal efltate, but whc?e> he has » 
better right to call for the legal eftate than his adverlary, 
and therelbre difini^ed his bill. 

Here I muft ot^rve, that he, muft have a better right 
to call for an affignment of the legal eftate *, •and 1 do it 
for the fake tf thc«ufe I {hall'make of it by and by. 

THE third confideralion is* Againll what eftates, charges 
®r incumbrances, the protection arinng from fuch attendant 
term (hall extend ? "JKhe anfwer to tjjis queilion may he 
laid down vc^ general again!? all e'laies, charges and 
incumbrances, created or introducci^ between tlie niifing of 
tile term and the purchafe. , 

But here 1 defire it may be underfiood, that I take in ^ 
all the qualifications or rcquifitcs before "hid dtivrn; that 
there fhould be a valuable confideration^ that he fhoulJ be 
bona fide\ and that there fhould be an entire fairjiefs in the 
purchafe, unaffected by nq^ce expwfe or implied, aji^l 
having the firft and beft right tq call for the legal eftatL of 
the term. 

• All thefe mbit ctrncur to warrant this protcvinon, 

* otherwife he cannot have it. * 

Here feveral diftinctions were attempted. 

lit. That this will be fo uiicre the old term is finnd- 
ing out irt the orjgina] mortgagee oi grantc-e of it, or his 

reprefentatives, and never affigned upon jui cxpreL treft 

# 

to attend the inheritance j but that where it Ls*aiJigncJ 
upon ao exprds trufir, ^here it w^ll attend^the firit limita¬ 
tion of the inheritance and all eftates ari/ing cut of It: 
as here, the u(cs of the marriage-fcttleinent; ai.d the fiiir- 
fcquent purchafer, without notice, gains qo baiefit 
from it. * 

id. Where it is fo afligned to attend the inheritmre-. 
It hficomea, fo'aijnsjced that It cannot be flveped from k.* 

• TH.^T 


in 

. Vern. 599* 
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That where it fo remains'in the original mortgagee 
never afligned, tlLerc no purchafer or mortgagee taking 
an affignment can gain a*beneEt by it} but where it is 
lb afligned, it lhall not be fevered from it* 

This v^as an attempt to eflablilh a diflin£^ion between 
an exprefs declared truft, and a truft arifing by conftruc- 
tion, or the judgment of a court of c(;}utty< 

There V/as no authority or precedent cited to warrant 
this diftindbon j the only cafe whereini any thing of that 
nature appears, ’ is to the tontrdry, in liiquity Cafes 
Abridged, 355, Oxwell and Brockett. How authentic that’ 
iSf I cannot fay: I ^do not find it .reported in any other 
book, and the decree is ndt entered in the R^giftcr’s book : 
the minutes are fo imperfe£l, that n»tlvng material can be 
' collected from them, except that there was a mortgage 
term afligned to attend the inheritance. 

In the jirft place it was urged, that where a term is cx- 
prefsly afligned to 'attend the inheritance^ that is notice to 
a purchafer that there arc thofe iimitations of the inheri¬ 
tance to be protedlod by it; gnd if fo, the purchafer takes 
the <aflignment with notice of the limitations. 

I TAKE this to be a rniftakci fuch an aflignment to 
attend the inheritance is notice of nothing but that there iti 
an inheritande to be protected and attending it j but it by * 
no means implies that the inheritance is bound by fpecial 
limitations; for a fatisfied term is often afligned to attend 
the inheritance in fee Ample as w';?ll ^ in fed tail, and 
eftates carved out by particular ufes and limitations: fuch 
aflignmV.it, therefore, gives notice to a purchaler of no¬ 
thing but what he had notice of Jjy having the deeds re¬ 
lating to the fee; and in thefe cafes it is the lame, whether 
the trull is exprefs or implied. 

Indeed, if the truft is to attend the inheritance as li¬ 
mited afiid appointed by fuch a deed, or to proteeft the ufes of 
fuch a fettlement (and 1 have feen a great many inftanccs 
of fuch deeds and marriage leltlements), in that cafe it 

certainly 
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certainly will be notice of tfte deed or fettlement, and con- 
fequentiy of ail the ufes in it, and a plircl^aier would be 
bound to find them out at his peril. 

1 LOOK, upon this to have been the ground of the ge¬ 
neral applicatloii of this do<ftiine. 

2clly, JUr was argued, that a term afligned to attend the 
inheritance is fo ctjjmcdled with the inheritance, that it 
will go along with all the eftates for valuable canfideration: 
that wherever a new conveyance is made, the truR: of 
the term wijl immediately follow, and!* tile trui*-ee will be 
a truftee for the new ufes: that fo it was upon the mort¬ 
gage made to the plaintiff rhrs. Willoughby, by the de¬ 
fendant her fon, and the term l>eing in Shilling could not 
alter that. * . 

I AGREE that it will be fo agafiift the grantor in the * 
conveyance and his heirs, and all claiming under him as 
volunteers; fo where the owner creates uiew ufe;^ or in- * 
cumbranccs, or new charges, as judgments cr ftatutes 
fl-aplc, the truft of an attendant term is ah'edccd with it iii 
like manner as the inheritance againif, the grantor and hi.s 
heirs, and a purchafer or isicunibrancer fh.iH have the,be- 
nefit of it; but wherever a purcliafer comes in without 
•oiice, with the quali^'ations I have mentioned, and gets 
• an arti'inment, he comes in in a difiercnt decree- As he 
has not only paid the value for the hr;d,*lmt got the law 
on his fide, how can a court of equity take it from him, 
without contradicting ail their rules ? Thus a fubfequent 
purchafer, having no nuiicey will ftand againlt tiic iirfl, 
as in the common cafe. ’ * 

TiipRE is a tiiird objection; That tliis Is fcvc;-ing the 
truft of the inheril^ince from the term, leaving tile title of 
the inheritance to go one wily, and the truft of the term 
another way, and that it is not in the power of the owner 
of the inheritance, after the fir ft conveyance, V.os of'the 
truftee, to fever them. In anfwer to this objectfon, it is 
not iiecefliirydicrc to enter into a difeuliion of all the cafes 

determined 
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determined where it has been held that a term once at¬ 
tendant upon >tfae ^inheritance may be difannexed again, 
and turned into a term in gtofs j it certainly may be done 
at any time by die owner of the inheritance y and it was 
fo admitted by ferjeant Maynard, in his argument in the 
duke of Norfolk’s cafe. It may be made to become a 
term in grofs upon a contingency, >*8 often as it fo 
happens. 

Here is no feverance in 'this cad*. • Crips claims the 
term as attendant upon the inheritance in him. ’ 

In this court, had he come in without notice, he would 
have been confiidered as a purchafer «quoad the mortgage. 
Though he took a defective title to the inh^itance of the 
land, yet it is what h«* fairly bought,-and he may pro- 
tc£f it. 

If the argument was to prevail, it would prevent every 
mortgagee-or purchafer who has an aflignment of aji 
attendant term, from making ufe of it to proteil his 
title. 

This argument was enfopred by faying, that it would 
be pHitfeng it in the power of the truftce to prefer which 
purchafer he pleafes, by afligning the term over; and that 
he can no more do it than a trullee appointed to preferve 
contingent remainders can aflent to the deftrudtion of 
them. 

t. 

These are both alike and I take this to be upon the 
fame footing as a truft to preferve contkigcnt remainders. 
If fuch a truftee had joined in' a conveyance to a purchafer 
for a valuable confideration, and the purchafer has either 
exprefs or implied notire of that trull, the purchafer is 
affefted with the truft to preferve contingent eftates, and 
{hall be decreed to reconvey the eftate to the old ufes* 
it was fo agreed in the cafe of Manfell and Manfcll. But 
if the purchafer comes in bona fidcy and has no notice of 
the truft, he lhall retain the eftate, and then the truftee 
<nuft make ^tisfaiftion for his breach of truft. 
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Just the fame reafon holds if a puifne purcha/er has no¬ 
tice of the term affigncd, &c. he can ncv^r sj^ail himfelf of 
an affignment of the term, but*the court will decree it to 
be reconveyed. If he had no notice, the purchafer or 
mortgagee muft retain the eftate; but if the truftee, who 
joined in flic afligninent, had notice of fuch a term affigned, 
(&c. the purchafer mr mortgagee is ii^ cohfcience afFc£ted 
by the truft. It was a breach of trull in him, and he 
ought to be*decrcoid to make fatisuidion; and this is what 
equity would demand.* * . * 

But to g® h ftep farther, and fee to what extent this 
doArine goes. It woTjld make an aliignment of a term to 
a purchafer ’s truftee of his owrf naming in cf ejSI to pro¬ 
tect him againftliothisg. 

There arc, from the attendarfey of the term on the • 
fee, incumbrances made, or charges created, upon the in¬ 
heritance for valuable confideration that iHMncdreijcily draws* 
after it every clufrge of the truft term. If therefore a 
purchafer takes it ftill bound by that derivative truft, 
a purchafer can never be fafe: W'iiether he has notice or , 
not is nothing to the purpofe j ,by this do-Lhinc thg eftate 
is totally open to all prior incumbrances in the one cafe, 
r?s well as the other. 

It was faid to be a general rule lor conv^j'ances upoij 
purchafes or fettlemcnts, where they found an old term 
afligncd-upon an cxprels tiiuft tc^attend the inheritance, not 
to Jifturb*it, or r^ke *in affignment to a new truftee, buf 
rely upon it as it flood. 

I HAVE enquired of a very learned and emjnent^onvey- 
ancer, and cannot find /here has-been an^ fuch general 
rule ; if there had, I cannot think it would have been 
material, as this cafe is circuniftanccd. 

Is it true, that mr. Ward is known to have declared it to 
be his opinion, and thaj he took it to be lo. i j. r he 
praclifed in that manner does not appear. If he*uir le, it 
would not mifkq a geiicraf iWe. In reducing the praclic? 
•VoL, 1. Bb fQ 
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tb rcafon, it mufl be taken witti diiliiK^ions. Where an 
old term is affi^iicdl upon an exprcfs trull to attend and wait 
upon the inheritance, as fettled by fuch a deed, or to the 
ijfes contained in fuch a fcttleincat delelibed, or referred to 
particularly, and the conveyancer employed is latisficd that 
tire ules were never barred till the purcliafe deed,* he may 
(jifely rely upon it, bccaule the affignm^nt carries with it 
notice of the ‘old ufes j and fo his title is clear. 

And where the alfignment is generally tef attend the 
i/iheritancc, he n:!ay,'perhaps, I'd)' on the old ti»uftcc lafely, 
efpcciaily in the cafe of a purcoafe or mortgage, where the ' 
title -Jee.is are always taken along with the new deed j for if 
he has the creation or alii'gnment of the term in his own 
hatids, no iifo cait he made of it agaiiift h/m. 

Such irdiances as thefe account for the pradlice, but 
cannot cc-nllitute a pcncrJ nilt. 

» 

MucHP-ha-' been fiid at the bar of the danger and incon- 
yeniciice to fetliemeriis' by this means ; 'but the inconve¬ 
niences arifing on the other hand breed: in upon the rule of 
• equity. * 

That a purchafer for a^valuableconfideration fliall not 
be hurl in equity, cr have his fccurlty at law taken froni^ 
him, put them in the balance againft the fa arguments, and , 
they will be found nauc^r to outweigh them. 

These rules in equity arc analogous to fevcral rules of 
the common law—of collateral warranty, npn-claim, 
difeents which take av'ay entries; Vhitrh rules arc only 
contrivances to quiet pofiefilons 'in people. 

For tUefc re: Tons I am cVarly of opinion, upon the firft 
point, that the defendant Crip', tliehnortgagee, would have 
been intitled to the protefbo?. of the term, both againll tlie 
mortgage and the other charges, in cafe lie had no notice of 
the fcttlpmdnt. 

I svjALL feern to want an excufe for dwelling fo lon^ 

f* Cf 

uppn this part of tlx argument^ ai the decree'will not turn 

upou 
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upop this point. But this matter has been fo much labour¬ 
ed at the bar, and appeared to me to b^ of <fo much confe- 
quence to titles, that I thought it neceflkry my opinion 
ihould be known, that the court might not be undefftood, 
by their filcnce, to coimtenance thefe diftin£tions. 

THE*fecond point is a particular point, and arifes upon 
the circumftanccsfof this cafe. 

The fccond queftion is, Whether mr. T^rips, having 
notice of the fetflement, b.jlnot of mortgage, to mrs. 
Willoughby, is not entitled tO have the benefit of the old 
tesm f whether he can be .preferred to mrs, Willoughby, 
even in refpefl to Ifcr mortgage j «r, whether he muft 
come in accc.-ding to priority ? 

I AM of opiniort, fhat the defendant Crips muftcomein 
only according to his priority in order of time. * 

Mv reafons arc two. In the firft place, he has not th® 
legal eftatc in the term in himfelf; nor has hej as this cafe 
is circumllancccf, the belt or moll preferable right to call 
for tliat ellatc. 

In the fecond place, !•' cannot liiy that he took his 
mortgage clearly and bona fide*m this cafe. • * .. 

Consider how the ritrht w'ould have ftood as between 
theplaljiiiit and the defendant Crips, in cafe there had been 
no new aflignrnent of the term, but tke legal ellatc had 
remained in Sliilling, the furviving trullee in the firft 
afligiiment. * * 

In that cafe It iS moft plain, that mrs, Willoughby’s 
mortgage would have been preferred j for whenever the 
legal eftate Hands out cither in a prior incumbrancer, or in 
a truftec, as agabift vvSiom'a .puffiic uicuTnbranccr has not 
the beft right to call for tWb protection of it, the v'hole is 
in equity j and then, qiti prior eji in tempore potior in jure^ 
And this laft point is cxprefsly determined 6y fir Jofeph 
- Jekyll, in Brace and duchefs of Marlbor.ough, ar. Williams, 
^91. • • • 

In 
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In that cafe it appeared, that a puifoe incumbrancer 
bought in a prior mortgage, in order to unite that mortgage 
and his own, and gain a preference of an intervening 
mortgage. But it appearing, that there was a mortgage 
prior to that which he took in, the Court clearly held, that 
the puifne incumbrancer, where he had not the legai eflate, 
would there have no advantage of thi^ mortgage. But 
where the legal ellate is Handing out, the incumbrancers 
muftbe paid according to the priority of tq^elr mortgagees. 

This is the caft \i?herc the legal eftate is fla^?ding out ; 
but it mufl be underftood fubjewt to lord Cowp£.r’s qualifi¬ 
cation, fo Hai^ding out that the pulfi^ incumbrancer Has 
not the better or more preferable right to call for the legal 
eftatc. , 

That mr. Crips h&'" not horej for he having full 
notiefe of the marriage fettlemcnt before he took his 

mortgage, the plaintiff mrs. Willoughby has the preferable 

* ^ 

right, evcii as again,ff the defendant Bocf, to call for the 
legal effate in the term to protedf her jointure; (he may call 
for it to be afligned a new truftce in truff for hcrfclf. 
This brings the whole into equity, and fubjccfs the cafe to 
that general rule, qui prior ejl in tempore potior injure. 

She might compel the defendant Crips ta redeem her in 
refpeft' of the arrears of her jointure incurred, and then he 
mufl redeem her entirely j and this is by no means fo ftrong 
an extenfion of equity as the ^tacking a third mortgage to a 
firfl mortgage in order to fqueeze out a fecond,‘becaufe 
jt goes only to the prefervation of the plaintiff’s clear 
priority, which fhe had acquired by having the firft mort¬ 
gage. ^ 

In the fecoud place, P think this poiht is materially 
corroborated againft the defendant. In that the defendant 
slid not take his mortgage banajide, it appears to me, tliat he 
^imed at gaihing an unfair advantage againfl mrs. Wil¬ 
loughby. 'He had full notice of her fettlement; he knew 
yvell thefc to be incumbrances ujjofi the cftate>' and yet in 

contradidlion 
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contraditSlion to this, and with his eyes open, he takes an 
exprcis covenant in his mortgage dcei, the prcmifes 
were free from all incumbrailces except the aflignment of 
the old term to Boot, and the mefne aflignments thereof. 

This is plain, that he intended to conceal that full 
notice Tie had of the marriage fettlement; and in ^ 
confequence of that he has not admitted fhat he had notice 
of that fettlement by his anfwer, but puts thtf plaintiff upon 
proof of i! ; andlnow it comes out, that it appears to have 
been fully •Hated, in* a calc that was l^d before his own 
cqpnfel, previous to the lending the money. 

This was agaiuftconfcience ; and it was a bad an4 ait 
indirect intention againft mrs. XVllloughby’s fecurities. 

For thefe rcafons’i I am of option, that the defendant 
Crips wants and Hands divcHed of two ingredients necsfial^ 
to intitle himfclf in equity to the protedion of the ©1^ 
term againH the plaintiff mrs. Willoughby.* •fie is not 
clearly a hona^de purchafer, nor has* he the firH and beH 
right to call for the legal cHate. Therefore he can come 
in only according to the order of time, which is poHerior to • 
the jointure, the portions, and*die plaintiff mrs. Willbuglir 
^ by’s mortgage. ^ -- 


MINUTES Ot THE DECAEE. 

LET it be referred to the maHcr to take an account of 
what is due to the plaintiff mrs. Willoughby for the arrears 
•f her jointure bf 350I. a-year, purfuant to her marriage- 
articles and fettlement} ^nd let the maHerlikcwjfc take an 
account of what is due to the plaintiff George Willoughby, 
the younger fon} and the plaintiffs Hie djflighters, for prin¬ 
cipal and intereH of their rdfpeiStive portions, charged upon 
the premifes in queHion, by virtue of the faid marriage- 
fettlcmcnt and their father’s will} and letT tlje maHer 
like wife take an account of what is due for principal and 
intereft upon the mortgag<yto the plaintiff Jane Willougjiby, 
, and upon the mortgage to the defendant Jeffry Crips, and 
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tax both of them their cofts in refpefl of their mortgages; 
ajitl let the'wholc e{]^te be Ibid (fubjciSl: to the jointure bi the 
defendant Jane,' unlefsfhe acqppts an equivalent in lieu there¬ 
of ; and if fhe does accept fuch equivalent, then let the mailer 
fet a value upon it, and let that be paid in the firft place out 
of the monies arifing by the fale) to the bed purehafer or 
purchafers tliat ran be got for the fame, wiith the approbation 
of the maftcr,eand all parties are to join and indorfe deeds, 
&c.; and let the mafter take an accounj; of the rents and 
profits of tire eftate irf quefliop, whidi have accrued fince 
the death of mr, Willoughby, received by plaintiff 
Willoughby the widow, or any other perfon by her order or 
for her ufe; and let thdt be applied, in the firll place, to keep 
down the arrears of her jointure, and, in tl^C'hext place, to 
^keep down the intere{l‘'‘upon her incumbrance; and the 
money arifing by fale of the real cflatc is to be applied, in 
the firft place, in payment of what fhall remain due to the 
plaintiff Jane Willoughby for the arrears of her jointure, 
and, in the next place, in payment of what fliail be founddue 


to the plaintiff George Willpughby, and the defendant 
Martha Willoughby, and the defendants Anthony Pyc and 
iiifizabcth his wife, and I'homas Young and Jane his wife, 
for the portions of the faid plaintiff George’', and of the faid* 
Elizabeth, Jar*;', and Martin, and, in the next place, in 
payment ofwhatfti.dl remain due to the plaiiitiff Jane,the 
widow, upon her mortgage, for priucrpal, intcreft,and cofts, 
and, in the laft place, in payment of w'jut piall be found due 
to the defendant Clips uponhis mortgage j and If there be 
any furpliAi of the money arifing by fuch fale, 1 jt that be paid 
to the defendant l^enry Wdloughby { let aU parties produce 
all books, &c. and be examined upon interrogatories before 
the mafter; and let all p^'rties have their cofts to this time 
(except fucli cofts as have already been given) out of the 
eftate; and referve the confideration of fubfequent cofts, and 


all further till after ■ the mafter has made his 

««» « 

report. 
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• 

HEADING ON THE LAW OF USES, By Serjeant 
CARTHEW, at the New Inn, in Michaelmas 
Term, the Third ^WILLIAM ^xvhen 

he was Deputy Reader for the Middl*^ Temple. 

{From the of a latq 45 a;rristi:r.) 


THE case. 


SEISED in Fee, conveys land to the ufe, &c. cove¬ 
nants* to "Il^nd feifed to the ufe of M. then wife to 
f. S. for her life, and after hes deitFli to the ufe of B. 

Ton, in fee. f. S. the hufband, refufes to accept the ufe * 
limited for his wife. Afterwards there is"^ geiyaral Icn- 
tence of divorce between the faid hufband and wife, and 
fhe takes another hufband, viz. f. AT. and he enters into 
the land ift right of his wife ; and afterwards the fentence 
of divorce is repealed. Then enters J. S. the firil huf;^ 
band, and jf, enters upon him, and f. S. brings a n aflife. 

.Points, i. Ie the hufband’s refufal to aedept thq ufc 
did cxtinguiih, or only fufpend^ the right of 
the wife 

2. SupposiNjS thc^ refufal did only fulpend 


, the right of his wife, then if f. S. the firft 
hufband (after, the fentence of divorce re¬ 
pealed) in* right enters, notwithilandiiig 
his firft refufal f 

It may not be ifhpertlncnt, nor unproHtable, if I pre-^ 
mife fomewhat touching the nature of a conveyance in ge¬ 
neral, and diftinguifh between the quality of fcyeral forts 
of them, and particularly of that by way of covejdant to 
ftand feifed, and ihew the difference of their fcveral opera¬ 
tions in lawj *as alfo whit idteratlons the ftatutes havfe 
made on the common law in this matter* 

VoL. 1 . C c 


The 
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THE nature of a conveyance is this: It is an inftrument 
oi uaincd by tlfe l;f^ whereby to transfer one man’s rfght to 
another according to the*” tenor of the contraA between 
tliein, and remains an evidence of the contra<St to pof- 
tcrity. 

And of tbefo there arc fovcral forts, whofe'bperations 
are difFcrcnt, ' but all agree in the fante end, viz. in con¬ 
voying a right or property from the vender to the pur- 
chafer. ! 

'rill- moft worthy at coiniiion law is a feoffmentj which, 
for its public execution by livery and feifin upon the^ land^ 
had ever the heft- cftccjn at corfjmon law, becaufe the 
matter of the conveyance Avas of itfclf ^ g eneral notice of 
the change of owncrihij), v/hcreby many inconveniencic;, 
Vi^uching the touuic)' of the freehold, in real aelions, w'erc 
■ prevented. 

lort of conveyance has two diftintSl operatioj)S. 

And this divev'iiy accrues with rcfpedl to the confidcr- 
ation; for on a without coid'ideration, the floi- 

f?c at common law, after the ftatute of ^uia Emptsi-ci\ 

* • Dyci- 14b. h. had tiic c'bite in law, but the feolFor the ufe 
‘ ,.iiu ..paity to pI! t!ic j'rofits, as a rcfiilting trull. Jly 

?7. Hen. tl. c. M. the rjoPfedion is transferred to the refidc- 

. t' * - 

i;jg iifa, fo th-it !i>' w fv.ch feoffee takes nothing; for tha 
win,]'; cll.itc in the land, the* lame inlfatit it pafleth to fuih 

I 

tcofiee, refuks from him^back to the feoffor, for want cf a 

• couride'r..tlon meiltorious in law. «■ Bj<»t by a feoffment on 

good ^onfideration, the legal .eftate, with ufe, paffes en¬ 
tirely to the fco'fee, and nothing rcfults back again; 
'.vheicby your ice 'nc«vV.'e:Tity tn operation, and its oc- 
caiion. t 

'i'liE next fpccibc conveyance I fliall fcikc notice of is, 
a le’afc aud rclcal’e; of which the-rc arc two forts i—one, pro¬ 
perly the other, impn>j)erly. 

'I'liAY pro\;er]y fo called is a conveyance at conimen 
*lawj nothing paficth by tfis releafcj unlels the Icffor is 

•• in 
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in aitual pofTelFion of the lands at the time of making; the 
releale, becaufe it wants matter to cnuife ujion i tlicrcforc 
a rcleafe of right to a pcrfon wl?o hath but an intercjjc Ur~ 
iiihiit is void. 

T'iie Icafe and releafe, improperly fo called, is tliat. 
whieli is'generally made ufe of at tnis day, and is a com¬ 
pound conveyance,* made up part by the common law, 
and part by Ibtute 27. Hen. 8. wlu<'h gave oirth to ti;.s 
fort of conveyance^ for that, before that ffatute, there v.v s 
no fuch conv'^i'yincc in the manher it is now made ufe of; 

Tor ijgjv uporf rcleafe to a pciTon who at that time hath no 
ether eftate in the land*but only by o{*eration of law, an'd 
that which is now called the leafe, is no other hut a bar¬ 
gain and file of tht hnds for a tjn'm; and this muft be 
e.vprdicd to be made for a confideration of money, or tio 
m(.‘ will arife to tljc bar;^aince; and if nojrfe arifeth, no • 
pollllfion arifeth, or is transferred by the ftatute of ufes, 
a!id confequently ilie rcleafe is void ; but if there be con- 
liclLiation money, that raifetli a ufe to the bargainee dur¬ 
ing the term, and the ifatutc'executes the polTeffion during 
the term to the ufe: and by this* operation of the flatute^ ' 
the bargainee has fuch a poirdlion of his term,’inuniic Ts ' 

^capable to accept a releafe, which, by the coi^aion law, he 
»vas not. • 

Another fort of cjonveyancc is a bargain and falc, Bargain and faie, 
which is a complete conveyance of itfelf, fufficient to pafs 
the greateft eftate v»itli8ut a releafe or any other deed; but » 
the coniideration muft be raoney, and no other co]|fidera- 
tion will raife a ufe by this fort of conveyance. 

'ruERE is a ditiVenCi? bctween*a bargaifl and fale of a 
term, and a freehold, as to the circumftances requifitc to"* 
the execution of the ufe j for the ufe of the term is raifed 
and executed in the bargainee upon delivery of Iht;, deed: 
tui in the laft, the ufe of the freehold is not executed in 
the bargainee t^l after iiirqllqjLent of the deed of bargaia 
and fale; and tliis'muft be done within fix months after the 
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delivery of it, or all is void; and this is reftrained by 
21. Hen. 8. r:. il 5 . But a bargain and fale of a term only 
is adjudged out of the meaning of the ftatute, therefore 
adjudged not to be inrolled. 

A BARGAIN and fale was at common law, but then 
the operation of it was thus; It being for the cdnfidcmtioii 
©f money, a ufe did arife by force oP'that confideration to 
the bargainee, and he had the equity for the profits; but 
the legal eftate remained ft ill in the'bargainor; fo there 
was at common law this diverfity in its operation of a bar¬ 
gain and fale with confideration, and a fcoffincnt ''4’'thoiit 
confideration: in'the ^rft cafe Ihe ufe pafleth, but the 
eftate remaineth behind; but in the la(^ the eftate pafilth 
and ufe remained; by t now, by the "ftatute of ufcs, they 
'are executed in both cafes, and the legal eftate thereby 
annexed to the ufe. 

There is arjtother fort of conveyance, that is, by way 
of covenant to ftand feifod, whereon our prefent queftio:- 
arifeth; and this | take to be the moft critical conveyance 
of all, and not advifeable t'o be made ufe of except very 
weU'undcrftood. 

jitrXJBsERVE, that this is no comipon law conveyance, 
for its ope^tions depend on the ftatute of iifes. 

2d. The Re is but one confideration in the law wliich 
is proper and elFedlual in this for,t of conveprtee, and this 
is tlie confideration of blood; and in a bargain and fale 
none but money > and if either oV thbfc confideratioiis arc 
milag^lied, the whole conveyance is void. And in a con-* 
veyance by way of covenant to ftand feifed, no ufe will 
arife to any* man unle& be is privjrto the confideration, 
though he be a party to tlie deed; for if he .be a ftranger 
to the blood of the covenantor, he is not within the con- 
fidc]?ti6'n, though he be a party to the deed, and the con- 
fideration muft raife the ufc; then the co'nfidcj'ation failing) 
. the ufe muft fail: theiufqfc^ in Dyer 374. b. the con- 
fidcratioji, being his baftard fon, was h^d infufficient; nay» 
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ill Ye^v. 51* the confideration of his fon*s marriage was 
held infufficient to raife a ufe in her, who vfes t*> be the fon’s 
wife, becaufe fhe was at that time a ftranger to the blood of 
the covenantor, forafmuch as ftie is one with the blood of 
her hufband; and this I take to be the better opinion. 

Hence obferve, that from this conveyance no remain¬ 
der can be limited *10 a ftranger in blood, as in other 
conveyances^ for this is a peculiar conveyance, and may 
properly be termed a,family^'convcyaiice^, for it is only 
needful amoi!g relations. 

I'tffisE things being laid-down, we may now better 
cenfider the difHculties*of them yi o\i 9 prefent cafe. * 
Here the fath'yr covenants to ftand feifed to the ufe of 
his daughter for life,* and after her dt:ath to his fon in fee^^ 
and it has been adjudged, that the very naming the parity 
daughter or fon, implies a confideration of-blood fufficient 
to raife ufes purfu;uit to the deed. Moj 175, 17^. Crojp^ 
ing and Scudamore, 

'1'hen the confideration in our cafe is fufficient: fo that 

• * 

a life is raifed by the deed, anfi executed to the daughter by 
the ftatute of ufes j fo that flie wa's, by opt ration of law, im.^^ 
njcdiatcly completely feifed, and her huftand in her right, tilf 
,he diiTentcd. The confequence is, that by his refufal to ac- 
capt the eftate and ufe, they were again dwelled from the 

huCband and wife; for the hufband has the abfolute com- 

^ • 

mand of all the wife’s eftate dflring coverture; and that 
being in 1^ powerji it^rannot be that any man ftiould be 
forced to take an eftate againft his will. 

But the difficulty is, Whether the divefting (hall work 
an extinguiflmient lof th^ ufes, pr tjnly a fuljjenlion during 
coverture^ • 

As to this, it feems a hardfhip that the hufband fhould 
have fiK'h a power abfolutely to defeat the freelfolii of the 
viafe. 'I’o be fure, he has no fuch power directly over any 
eftate of freehold which was ^efted in the wife at the time 
her intermarriage j for if he aliens fuch during coverture, 
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the wife, after his death, at common law, has her aftion 
cui in vita, aivl hj?r heirs ne cut in vita j but now, by the 
flatute 28. Hen. 8. c. 32. fhe and her heirs may enter and 
defeat the hulband’s alienation. But our cafe is an cllate* 
not veiled in the wife at the time of her intermarriage, but 
tlie feme vs, jnh potejiaie viri at and before the limitation of 
the ufc i fo not like tlic other cafe, wiiere the ellatc and 
wife come together; for there the eftatc being veiled, and 
once abfolutely in lh9 power of the wife,*the law takes care 
to preferve that right of freehold to the wife after the deatii 
of her hulband, in the fame plight as w'as bchfl-c her jitter- ' 
maniflge, unlefs (licjicrfclf be acccfiliry to the contrary. 

Not v.'iTHS'i’ANoiNG, a woman, when fire intermarries, 
fifFcrs all power and wi|l to the huftyand, and the marriage 
it were, a general warrant of attorney, ad Incrand, 

’^vel ad perd nd, in all her concerns whatfoever, during 
covfTture,* ‘4. Co. 60. it w'as not only adjudged that the 
V. ifj could not malcc a will, but that the intermarriage has 
re\-okea hc-r will which file had made before, bccaufe on 
her intermarriage her will v'as not her ov/n but her 

-fne cannot cpniplain if the hufliand prevents 

any benefit which might come to her, for it is herfeft' 
alone that hS;. .given him the power; ct volenti no>: Jir. 


tmuna. 


So then, in this cafe, tke wife bcir.g u.odcr the power 
of her hulband, he,* by rcfufing to atcegt the ufe, incapa¬ 
citates the wife to take, or at^lcafl-to hold it; for her 
will is ii^l iicr own, and fhe cannot, without him, afil-nt or 
agree thereuntQ. 2. Hj;n. 7. 15* agreed, and fo is the 
that a feme covert cannot be executrix to a flranger 
without the conlent of the hufband. 27- Hen. 7^35. held, 
and fo is tl\c lav/, that a feme covert cannot difleife neither 
to her own nor her hufoand’s ufe without his afient; but 
that, notwithflanding the entry cf the feme covert, the 


« » 


eftate 
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cftate^remained where it was before, and nothing gained 
to her or her hulband, • ^ 

These inftances fhew the afient of the hufband is ab- 
folutely necellary to enable tiie w'ifc to lake any thing. 
On the other hand, in fome cafes, the negligence of the 
hufband niay entirely defeat the whole cfbte of the wife 5 ^ 
as if the hufband of a wife, feoftec or Lffcc iiifon condition, 
fails to i>crfonn that condition, the whole eftat?-is forfeited, 
and not for the 4iufbancl^s -life onl;^, as was adjudged 
20. Hen. 6. 48. But if the1iufl)and difcTain.'S all right to 
the ^gjfe’s land in an avowry or anul juris chvnai^ diat 
fhall forfeit but for his«own life j yetjf the hufoand ccail* 
to pay rent for two years to the* lord of the fee, the lord 
fnall have zeeJJaxuL* N. B. 193. '^'he efTecSt of which is, 

a forfeiture of the whole cflate. *Plowd, 364. b. 20. Hen.. J»T*' 
28, Nay, in fome cafe, the afTent of the hufband may^ 
prejudice the wife. Dy. 159. Hufband. and wdFe^join in a 
leafe for years of wife’s land, rendering a finall rent; then 
the hulband foi tlmirh die s, and tJit wife, before the day of 
payment, takes a fecond haioand, vvlfo accepts the rent; 
then the fccoiid huibarJ dies: rt was held,, that tiie Vvife . 
could not avoid this leafe, bccaufe (he was concluded by 
^her fecond hufbaiid’s accepting tiie rent. 

' ...Hereby we fee that the freehold eilatc^t# the wife arc 
mightily fubjecl to the hufband’.s wdll, and may be preju¬ 
diced and fometimes deter«iincd«and deftroyed by the neg¬ 
ligence, misfeafaac^, agreement or difagreement of the 
hufband. ^ ^ ' 

Now, if our cafe had been by w’ay of feoffment^th.nt i.s, 
if die feme covert, had 4)6011 enf(y>fl’ed byjicr fadier, and 
livery and feifm had, and aftyward the hufband had diim^ 
fented, I think it clear that the wife’s right fliould have 
been totally defeated; for the livery being defeated by the 
hufoand’s difagreement, the eftate which depended on that 
livery muff, of confequenc^, Jtie extinguilhed; for without 
new livery no eftate could accrue to the wife, and a ne.v» 
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li\rcry is a new feoiFment. But there is a diverfity in this 
cafe; for if the fecftment to the feme covert were by deed, 
a bare difagrecment by the hulb^nd in pais could not di> 
veft it j but his difTent muft be a difclaimer, or feme action 
vpon' record) otherwlfe on a parol feoffment, which con-> 

' fjfts merel)^ in liver)’’, for then a parol diflent of the hulband 
is fufHcient to defeat it. „ 

Now, in our cafe, the feme covert takes pot by livery, 
or any a6l of the common law, but merely by operation of 
the ftatute of uftsi fo that I take the hufbaivd’s difagree-i 
nient in pais to be fufficient to divert the ufes, becaufe it' 
is^but a ufe which, bj effeirt of law^i fprings from the origi¬ 
nal ertate of the covenantor. 

And fuch fpringing ufes may arife and fall upon con- 
•ck'^encies, becaufe they are but the fevcral offsprings of 
the feparate and feveral confiderations whereto their birth 
is incident; fo that at the time the confidcration takes 
place, then the ufe fprings up to the party, and pot be¬ 
fore i and hereby feveral 'eftates limited by way of ufe, by 
way of covenant to rtand feifod, may take efte<rt, fome at 
one time, fome at another; as in a cafe where the hither 
covenants to rtand feifed to the ufe of his daughter for life, 
and after her death to his fop-in-law, 

1 

Here, duKngthe daughter’s life, no ufe arifeth to the fojj 
but that is in expcdancy on her death; and if the hniband’s 
difagreement fhould amount to an extinguifhment on her 
part, yet the fon can have nothing- tijl after her death; 
becaufe this fort of conveyance does not operate by way of 
Iranfmutation of pofl'eflion, but by way of a ufe fpring¬ 
ing out of the old ertate ;■ and this polTqdion remaids with 
covenantor till the time (^f the limitation accrue: but 

I 

it is otherwife where a conveyance waits a tranfmutatiop 
of polTeffion; as if here the father had enfeoffed J. N. in 
fee to the ufe of his daughter for life, and after his death 
to the fon and hk heirs, then the fon would take imme- 
^lately; his remainder would be verted ill'him ec injiante 

(halt 
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that the eftate for life vefted in the daughter, for the feoffor 
parted with all his eftatc; and then fliall nothing remain 
to the feoffee when there is a*pofreinon in effe to take the 
ufe according to the limitation: otherwife of a fpringing 
life} therefore it may well be in our cafe that the htif-* 
hand’s difagreement ^nly fufpends the wife’s right during 
coverture. • , * 

If fo, it follows, that the fentcnce of divorce calls the 
fwfpenfion,* and hy confequence the entry of the fecond 
hulband, Ijwful j and thcrefiy the eflatc was fully and com¬ 
pletely \'efhed in the feconcj hufband and wife, and a ufe fo 
executed in them, tliat a fubfequcij^ difagreement of •the 
fccond hufband could not a^ain diveft it. 

I'he ettate being* thus vetted,, what will be the effedl 
of the repeal of the fcntence of divorce ? Surely th^t of 
itfelf would divett the wife’s ettate which fhe had in hgr 
own right before the repeal, for the repeal is burti collateral 
thing. 

And if it be not divefted by\he repeal, it follows, that 
ttic ettate was once vetted in the wife of J. S, after his ' 
difagreement thereunto, and u* that time his afleift v^asoot 
neceflary to capacitate the wife, for (he was not tl^en to 
*take; neither was it a purchafe during the fecond-cover- 
^ ture w'ith J. S. but as it were a new origi<!al purchafe ac¬ 
cruing to her when Ihc was under another quality. 

Then, if tantamouat to «in original purchalc by her Opinioa. 
during fhe covertuie of her fecond huttund, it follows, 
that th^Trft hufband m::^' enter, becaufe it is not the fame 
purchafe to which the firft difagreed, and thdfeforc he 
ou^ht to rccovcf in this attife. 
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CASE ^BAGSHAW SPENCER, in Ctiancj'RV. 


The Editor hns been favoured v.ith th^ fdlowlng Rcpsrt 
of this important Gt/c, from an original \ u hichj 

I 

bcv'.g much more fujl and cr-riWl thad that printed in 
either Atkyks’s or 'v^tzky's Ilr.roRTS, it’///, it is 
prefumed^ he cjhenml Us a vaittaidc yf. 'fuijitnn id^uic 
PrefeJJion. 

ll^h.5i.Cfo.>. T^ENJA^^IN ASHTON, by will yth'September 1725, 

, X) dcvir.’d all his lands to five truftt^cs, their heirs and 
^JOenfe to tru. —■ ■ ' 

‘jBeiaiiJ ilitir alugris, in trufl that they and their heirs fliould, !n the 
’Ws*money?o^*' firft ;d:ice, b/ the rents nr.d profits, or hv fide? or mort- 
^ydchhrr-' ffap-e offli.? prciriifis, niifc To much as fliould he rer<.i'larv 

'tnainaej'toehe , r 1 • 1 1 1 

vlwne tmiie-s lot the payment ct hjs dert'; an.cl ailci pa)i: 3 t nt thereef 
dull- heirs, g-ave the finic in lo hla (ii'i'h.fur 500 years, without im- 

>tip trurt fer the ^ * • n ’’ n r ^ 

jlifci, afrea •'iui-‘^eachjTjent ct waftc, upon trulr as after mentioned, and 

vi/. (hefe words: *' And f-oin and after * 

“ die determina^jon of'the laid eflate for years, then I give 

P “ and devife all nTy faiJ lands, A'c. unto my faid trultecs,’*' 

;i' ♦‘their heirs and affigns, ni) mind‘being that luy laid 

>y “ trufiecs lhail be and fland feiicd of the laid oremlfes, in 

^ ' 

^ “ iruld: to the fct'eral uf;*-, behoofs, intrfits antkenrpolcs 

ii' “ afrer d..4.1a;vd, viz. A*' for one mo'iety of the filJ prcmifcs, 

“ I give and de\ifo the fuiu"* to the ui'e and behoof of my 

“ !'‘'ej*hew 'rho'n<fs ijiig'hSw, for the tvrfn of his natiinil 

with' ut impe.ich.-ncnt of w.-.fic ; .mJ from and afa-r 

“ f''‘e dt'i' i'ininaiioii of lliat efr.'te, to mv liiid triilhccs and 

iiite, rf.ii...!-.. « for and during the life of ilic laid'Plioinas 

sr ii* li uintk 

|jj|> jvr,.f.-ivt cr-n- “ B.ig'iia'A-^ to pi .f TV'e and I'liipoit the ermtingt nt ufes 
^fet».-g.-n:.in« u . -m^iiiders l^jrain afirr d, hut to., permit the 
*'■ iii'd'i liciiias Paglh.iv/ to receii e the reht‘< and jirofits 


tVcNufi c.r 
f, V f... I I., 

1 i‘. 

|!erK''n.o''- i-f 




“ d'llill" 
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ti during his natural life; and after his deceafe, then to the 
« ufe and behoof of the heirs of th<; bj>dy of the laid Remainder 
« 'I'homas, lawfully begotten? and for want of fuch ifliie, r. J?! 

then to my nephew Benjamin BagfliaWj for and during ^ 
his natural life, without impeachment of wafte; arid from 
“ and after the determination of that eftate, I give the fame 
« uiiio my faid trjfftirs and their heirs for-^nd during the 
« life of the laid Benjamin Baglhaw, to preserve and fup- 
port the*contingent ufes and remainders herciii-aftcr li— 

“ mited, b*it to permit thc*faid Benjamin Baglliaw to re- 
' ctivc the»rert^ and profits thereof lor and dnrijig his na*” 

« tural life ; and and alter his deccalb, tlu-n to^the 

ulb and behoof of the lioirs Ai the booy of tne faid Lcn- 
jamin Bagfhav^ Ja\^fully begotten; and in dclault ol fuch 

“ ifl'ue,” &c. * ■** 

follow the like devifes to Charles aiTd Ibobt^ 

Bapfnaw lor lilc, with remainders u/ »r^ivcrfioii in 
fec'to the lellatof’s right heirs. And-as for and concern¬ 
ing the other moiety of the premifes, he gave the lame to 
the ufe and behoof of his Chriftina Spencer, wife of 
William Spencer, for and diiring .her life, wi^i^out im¬ 
peachment of walle, with like remainder to hjs trufiees, to 
•preferve the contingent ulcs and remaindcis theiciu-aftcr 
• limited ; and after her ueeealb, then to tho^uk and behoof 
'"^f his nephew John Spencer, for and dunng his life, with¬ 
out impcaclur.ent oi‘ w^iile, like remainclei to his 

tra{lees,to prefervc.thc contingent ufes and remainders 
thcrcin#ilffer limited; and from and aftci his deceafe, then 
fo the ufe and behoof of the licirs of the body (ft the faid 
John.Spencer Uwfully.to be bc-otten; and for default cf 
fuch iflue, came the like devifes to Benjamin and Willj^j^ 
Spencef*for life fucceflively, with remainders to the heirs 
of their bodies; and afterwards to the ufe and behoof of 
every other fon on the body of the liid Chriftinfl Spencer 

be beffotten; and for want of fuch, tjicn to the heirs of 
*" • • % -the 



CASE OF BAGSHAW AND SpENCER. 


the body of the faid Chriftina lawfully begotten; and for 
want of fuch iffu?, t?aen to his own right heirs. 

The teftator declares the truft of the 500 years term to 
be for raifing and paying of 200/. per annum to Chriftina 
Sj>encer for her life, for her feparate ufe, and lilcewifc to 
pay all his gifts and legacies, giving feveral pecuniary le¬ 
gacies to divers perfons; and give* all Kis'perfonal eftate to 
come in aid of his real, and be by his executors applied, 
in the firft place, to difeharging his debts 'and legacies. 

Ai ter the teftator’s death, I'hom’as Bagfliaw, the firft 
devifee of the moiety in quell ion,* died without ifllie in i 
whereupon Benjamin Bagftigw, the fecond devifee, brought 
his bill for a performance of the trufts gf the will; and 
2 Jft November 1732, it.was decreed* at" the Rolls, That 
tjjc propet accounts lliould be taken, and that fo much of 
tke teftator’s real eftate :if, togellier with tite rents and 
profits reCLived, fliould be luccilary to jiay his debts and 
legacies and the an tars of the annuity, or the whole of the 
fiid trulc eftate, in cafe the mailer (hould find the fame 
was for the advantage of the plrties, ftiould be fold, and 
tbe'dcbts,* legacies, and arrears of the laid annuity to be 
paid out of the money arifing from fuch falc. And the 
court referved the confideration how the remainder of the 
truft efl-ate, in cafj only part thereof Ihould be Ibid, or in-'-' 
cafe the whole Ihould be fold, how the lands to be pur- 
chafed with lucli furplus mofiey, ftiould be limited^. 

In the vtry fame 'rerm with this de<l.re^, Benja^ljjn Bag- 
fliaw fuflg ed a common recovery of his moiety of the 
cllate, and by will devifed it ti) the plaintift' Catherine 
Bagllraw, his wife, whom, he madeVxccii-trix, and died in 
-^a:-y 1738. 

Cathvimne Bagsfiaw, the devifee and executrix, 
brought a fupplemental bill, in nature of a bill of revivor, 
to have th,' former decree carried into execution, and to 
have the benefit of, that moiety of the truft eftate w'hich 
Bcnjair.ir: Baglhaw wat entitlea ,to. And the cuufe being 

heard ' 
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heard at the Rolls oii this fupplemental bill, 27th June 1743, 
his Honour declared, That Benjamin IJagfhaw took an 
eftate tail by the will of Benjamin Aftiton; and decreed the 
eftate in queftion, or fuch part thereof as Hiould he ne- 
ceflary, to be fold according to the former decree; and 
that ohe moiety of the clear furplus of the purchafe money 
ihould be paid add^appyed according to^ienjamin Bag- 
fhaw her teftator’s will. * 

Fro lit this* decree the infants John Benjamin aivi 
William Spencer appealed. • * 



Chancellor Ucg-divicke. 

The merits of this cafe depend on the will of Benja¬ 
min Aihton, tn« fi-rft teftator, ^or nothing fubfequent can 
materially vary tliat, but the right of the parties muff be 
taken as it flood at his death; therefore, nothing that'*^as 
been done by the firft decree, nor by the rfuAei’s report, 
mufl be allowed to have created any alteration: but, al-^ 
though there fhould be .a f irpifts of money to be laid out in 
a purchafe of lands, thc sconflrucli'on muft be cxadlly tho 
fame, and the new-pmehafod lands be fettled 4 o thavery 
liime nfes as if the refidue of tiie clcv/fccl lands unj'ohl h:i(i 
been now to be fettled. Nor can the recovery and will of 
Benjamin Bagfhaw, the dovifee, make^ify alteration ; but 
tlic rights of the parties, and the detenninatif>n of the 
court, muft be the fame, aS'n:o all legal and equitable cor: ~ 
fcquences, as if Benjamin Bagfhaw had been living, and 
now^aying a conveyance of tliis moiety to himlclf, ac- 
cording to the iifes directed or required b}’ the true con- 
ftrudfion of EMfiambi Aftjton’e will. Theie thinzs bein^ 
premised, reduce the cafc*to two general queftions * 

on Benjamin Afhton’s will. 

I. WHF.1HER the eftate devif.d to Eeijumn Bagfhaw Firft qBtftwii 
in this moiety be a le?al eftate or ufc executed by the 
ftatute of pfes, or whe^ier it is but a/nerc tru:'l iii equity? legal ot^eNil 

' 2. Sup- 

dcvife? f. 







iSscondqueftion. 
IWbcther it was 
in eftate tail, or 
Ipr life only,wi.h 
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2. Supposing it a mere truft in equitj^ whether it 
was an eflate tail, ,pr an eftate for life only, with con¬ 
tingent remainders over to# all the iuue of his body fuc- 
ceiiively ? 

As to the ftrlc queftion, I am of opinion, that this is a 
tfuft in equity. 'I'he f.rft devilb is to fi\c truftecs and 
their heirs. 'I'i.is cai iies the whole tee*.in law. Part of 
their truft is to fell the whole, or a f.iilicient part there¬ 
of, for p.ayintnt of debts aiicl ilincrai ti^xpene^.^, T'his 
would ha\'c eairied aYec by ctmftruciion, had the v/ord 

hc:rs been omitted out of the Jevife, becauf’ the truft 

• ■ ‘ 

is to continue for ever, and to lei* and convey a fee. 

This was the opinion of the'whole court tl'B. R. in bhaw 

• * - 

V. Weigh, and not difputed upon ihg w.ui of error in the 
ho^fc of lords, if they hTi:.) f-Ii the inherlt’.nce in the 
vri.olc or Uny part of the Ir.iith, not by foice of a power, 
but by virti’c of their eftate, they muft at law have a fee 
in the whole i for otl'.^rwife it inult, tVoin ihe nature of the 
thing, be uncertain what *'110)'hat c occahon to lell. No 
purchafer would be liifc. Ciii thefc grounds thi'i cale diiTcrs 
from Corih'l’s cafe, Cro. KI 315. cited In iViannlng’s cafe 
8. Co. 96. a. _Popham t.-. lhanirii.ld, 2. Vern. 79. Raiidel 
V. Booltcy, Prcc. in Chan. 162. and Carter v. Baruardifton,' 
1 . Will. 505. Rr^in all thefe cafes neitiicr tiec word hchs^. 
nor any other words of li: .i^rition were inferted, nor was 
there any exprefs irvjl to ylL 'x hefe, tiiereforc, were 
mere chattel intcrefts in the nature of.a tenancy by r/r/;//, 
to hold till the debts were paid, 'i'he only cSc?"* a^hich 
made me 'tloubt of this, is the cafe of lord Say and Sole 
V . lady Catherine,Jones, before lord.King, i*0th Novem- 
Jber_ ]t728^ and aftirmed in thehoui'e of lords, March 1729, 
as to this point. But, upon a ftricl examination, it dift'ers 
in the moft material part, and amounts only to a devile to 
the truftees and their heirs during the life cf Cecil Fiennes ; 
and then it was only an eftate pur auur v/V, on which a 

' . legal 
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legal remainder might properly be limited j and fb it Was 
held. • 

The contl’quencc of this that here l>eing the wh«de 
fee in law deviled to the truuces, no remainder of a Icffal 
eftate could be limited upon it, and that Bcnjamiii Bag- 
Ihaw c«uld not take a legal cllate in remailer in tins 
moiety. • ^ | ^ 

But it wa‘^ argiufd, that if he could not take by way of 
remainder? he rqi^.t by way of executory devife; and 
though a ib(i canndt be •mounted* upc.n an abfolute rlv 
Jlmple, it piay upon a determinabie one. But 1 tiiink 
Benjamin Eagfliaw 9»uld not tak^ a legal cfJate in,this 
moiety by way of executory devife; 'or, if he might, h^; 
d'li not, and the fijaii^tifr, his device, craiuot claim it from 
him ; u>r, ftrft, it feems to be too remote, heiiiG; after*!?// 
the teilator’s debts indefinitely Ihould be paidj v^iich insfy, 
in point of time, exceed the compaik'Dt a lifi^or lives in 
being; lecondiy* the recovery fufiereQ by him was before 
the debts were paid, and conie^fuently before the contin¬ 
gency hr.ppuied, while thi? 1 ret.hold'and the fee iimple de- 
tcnni'iHble (as it bus been call-d). remained in«th 5 &ruf- 
tecr,; and tonlequcntly he couIJ uoi make a good tenant 
*to the pracipe to fupport his recovery, to b-o' the* fubfc- 
...giieni: reinaimlcr?. Hence it appea:^, le.ppofing thi^ 
good executory devlx at lav/ to Benjamin Bagfiiaw, it 
would prevent the eAate froii? pafiing by his recovery and 
will, anJ entirely^ di^eat the plaintiil’s title; fur, whatever 
makeS^^d the recoveiy e<}uiiiiy dcleats the plaintiff’, let 
the coiiltruclion of the Ji'niLuioii /y ii.'c l>th's (J' y’ 

Hmj’dmin Bayjhi^w bcPtiic one w-y or llit: cihrr; a/i'i th * 
rc\erlion in fee would, at kw, reniaiii unbativd, and^elL* 
in the defendant John Spencer, who is nov/ heir at law 
to the te!'l£tor Beniamin Ailitoii. Th'is malAs it necef- 
fary for the plainliir to admit, that ail the dcvile.s fub/e- 
quent to ths,firft liirdtat-^on to the tinijee-' and tiicir heirs. 


% 


air 
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are trufts in equity. And this brings me to the next and 
main queftion, ^ viz- 

Whether the devife to Benjamin Bagfliaw in this 
moiety of the truft eftate be an equitable eftate tail, or 
an equitable eftate for his life only, with contingent re¬ 
mainders to the ifllie of his body fucceffively ? This will 
depend on the'tonftmflion of tlte word?, heirs of the body 
ef Benjamin Bagfjaw lawfully begottin^ or tQ be begotten, 
as they ftand in this will; whether they •xre to be taken as 
words of limitation, in which ‘cafe he was tenant in tail, 
and his recovery good in equity; or as words of pur^j^afe, 
and tlien he was tei^^it for life C.Jy, and his recovery 
void. 

In order to determine this quefticn, which is the prin- 
dljpal, three things muft "be confidercd: Firft, What ap- 
fS^ars to have been the teftator’s true intention in this de- 
vife? Secondly, Whether that intention'be confiftciit 
with, and can take eftedt according to, tHe general rules of 
law or equity? Thirdly,'- Whether there be any particu¬ 
lar fettled rule or determination of this court, which will 
ftand”in the way of and prevent the teftator’s intention 
from taking efFedl ? And under this laft head I propofc to 
Gonftder the diftindlion between trufts executed and trufts 
executory; anU the objedlion that has been fo much urged 
from thence in the plaintiff’s favour. 

As to the firft, I take the indention to be very clear. 
Nobody who reads this will with attention can doubt one 
moment whether the teftator a< 5 tually intended^o ^nake a 
llrift feftlement of his eftate amongft all his nephews, the 
fons of his two fitters, ^or this purpofe (amongft o'thers) 
his.vefts the whole fee of the entire eftate in truftees; and 
after directing the particular trufts, he divides it into moie- 
tiesi giving one moiety to his nephews defeended from his 
fiftfl- mrs. Bagfhaw, who was dead, and the other to Ids 
nephews defeended from his fitter mrs. Spencer, who was 
then living, and for whom he carves out an eftate for 

life* 
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life in that fhare. To every one of thefe nephews wKd 
were*in being, and proper to be made tenaiits for life, he 
exprefily uevifcsyi>r and durin^the term of )ns natural life^ 
in the very fame "Words in which he has pen'Ktl hio d'. i^ife 
to his filler mrs. Spencer, concerning whom there is nc^ 
doubt that he intended to make her tenant for Ufe> and no 
more. To every •nef of|:hefe devifes he lias added the 
words without impeaAnu'nt of wajie ; which claufc, though 
it has been bften hero not to be alone^fufficient to prevent 
the operation of law arifing Tfrom fubfequent wordsj yet it 
is on^mark -of his meaning to give fuch eftate as would 
have been punifliable i^or walle, uq^efs thefe words ex¬ 
empted it from it. Then he devifes to his truftees to pre-» 
ferve contingent r«nainders in thg^e words: “ And from 
“ and after the determination of that eftate, I give^and de- 
“ vife the fame to them and their heirs for and during the# 

“ life of the faid Benjamin Bagfnaw, to the’ ifltent and 
“ purpofe to preferve the contingent ufes and remainders 
“ hereinafter limited, but nevertlfelefs to permit and fuffer 
“ the faid Benjamin Baglbaw to receive the rents and ' 
“ profits thereof for and during the- term of hi^natui%l 
«life.” 

* 'fhis has been made the cardo caufe on the defendant's 
fide, and it fpeaks plainly fevcral things. JE^rft, That the 
teftator intended to give to his feveral nephews, and par¬ 
ticularly to Benjamin l}aglhaw,*whofe recovery is now in 
queftion, tuch an eftate only as might be forfeited. The 
clfate' gf^cn to the trufte.es is after the determination of 
Benjamin Bagftiaw’s eftate for life. Now, thatgftate coul 4 
deternrinc but two.way^; by the expiratioA of the life, or 
by forfeiture. The former fee could not mean, becai!!s * 
the remainder to the truftees and their heirs is given only 
during the life of Benjamin Baglhaw, and conlbqyently it 
Would carry in it a contradi6lion in terms. He muft there* 
fore mean th| latter, viz,^ a deterininatfen by fpifeitui^ i 
^d thence it neceilarily fol%ws, that his intent was to 

• VoL. I. D d give 
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give Benjamin Bagfliaw fuch an eftate as might by kw 

be forfeited. Secondly, The next thing plainly implied in 
this claufc is, tlat there weie contingent ufes or remain¬ 
ders to be preferved. Now, throughout the deviles of the 
moiety in queftion, in every one ot which tliis claufe is 
found, there arc no contingent ufes or remainders, unlcfs 
the limitation^ t6 the heirs ef t^e the fevcral ne¬ 

phews of the •name of Bagfhaw arc allowed to be fuch. 

The queftion then u^>on the poin^o^ intemion comes 
to this: Whether*thc*fe circiiiriftancc*s aic not ys ftiong to 
indicate an intent to reft rain thefc devifes to be for life only, 
as if the teftator had inferted the words only^ or non ^lier^ 
©r any other negative words ? which in King Mcliing, 
I. Vent. 225. were aflmittcd by lord Hrfic; and in Back- 
houfe ’u. Wells, Hil. io*.*Ann. B. R. were adjudged by the 
•whole efturt, to give an eftate for litc, not abibrbed by the 
lubfequenf. limitation. And I am of opinion that they are; 
for if the teftator h«4S thereby declared his meaning to give 
fuch an eftate for life as ,would have been fubjedl to im¬ 
peachment for wafte.if he had not exprefsly exempted it, 
and as might, according to the rules of law, be forfeitpd, 
and as was to be followed by contingent remainders and 
not by limitations of the inheritance to the tenants for life, 
it amounts to fame as if he had in expreis words de¬ 
clared his meanfng to be, to give no more than an eftate 
for life to Benjamin Bagftiaw, and contingent remainders 
to thofc perfons who fhould be heirs of his body. 

THE plaintiff’s counfel were uncier great d*!i 5 ^'^Itif»«‘ *0 
frame plaufible argument t6 fiiew a (hadow of inten¬ 
tion in favour of their conftrudlion; and the only thing 
they relied upon was, that the teftator had (hewn he un- 
defftood the difference bctvfeen words of limitution and 
words of furchafe proper to create a contingent remainder; 
and that therefore, in deviling the other moiety to the fons 
of his iifter mrs. Spencer, after he had gone through all 
her fons iit being,* he devxfed it *to her after'^born ions by 
' • , the 
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the words, *‘ every odier fon of the body of the faid Chrif- 
*< tina Spencer, lawfully begotten, or to ly begotten, and 
« the heirs of the body of evA-y fuch fon,'as they ihall be 
in fcniority of age and priority of birth j” whence, laid 
they. It appeared he knew the words heirs of the body wou!|(] 
create dn cflate tail.. But I think this difference affords 
an obfervation of« fonti|pry import, and itrengthens the 
evidence of intentio/ on the other fide. Itlfhcws, that as 
to fons already the teftator, pr the drawer of this 
will, knevip that he could make them only tenants for life, 
with^cont’agent remainder^ over; bilt that as to fons un¬ 
born^ he could not tmbta thciti tenanj;^ for life fo as to cany 
on contingent remainders to their iflliCi In this view, 
therefore, he has^lcft* out the wofjds for and during their 
natural iives^ and nithout ifhpeach/nent of vurjie^ and has 
interpofed no claufe to preferve contingent icmainder^ be» 
twetn the devile to thofe after-born fons^ anH (he limita¬ 
tions to the heirs of their bodies} than which nothing can 
be ftronger to demonftratc, thaf in the one cafe he meant 
to give a mere eft ate for ^'fe, and to ufe the words heirs 
of the body as woids of purchafe, defciiptive of ^efr fens 
and daughters, and in the other cafe to give an eftate of 
*lnh(.iitance, and to ule the words heirs of the body aS'Wordh 
* of limitation, becaufo the law would i^o< fuffer him to 
limit a contingenc^*afcer a contingency, and to carry on 
contingent ufes further. • • 

Secoi5dly, The* next queftion is, admitting this to 

the tefl:ator*s intent, Whedier that intent be 

• ' # 

confiftent with, and can take effe^ according to,* the ge¬ 
neral'rules of law or»equity? ^nd heo: tlie plaintiff’s 
counfel placed their great jlrefs; for they laid, thdt . 
law wilf not fuffer a man, even by ■^ill, to create limlta** 
tions contrary to its own rules; and that if h6.attenlpts to 
do fo, the law will fuperfede his intention, and (educe hiii 
gift to fuch an operation as it will allow^ that a clear rule 
is eftabUihe<f ever fiikce*Soielley's Cafe, l» Co» 104. a.; 

• D d a 
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that wherever by any gift or conveyance the anceftor 
takes an eftate of freehold, and by the fame gift or con¬ 
veyance an eftat i is limited, either mediately or immedi¬ 
ately, to the heirs of his body-, thole words are words of li¬ 
mitation, and not of pnrehafe, and unite with the eftate of 
freehold, fo as to give him the inheritance. 

To go by fteps. I admit tb; ge'^ieral principle, that 
the law will not fuffer a man to create ^imitations contrary 
to its own rules; and if he intends to'“do it, will fuper- 
fede his intention. 'But I apprehend it is mifappHed in tlie 
prclcnt cafe. The true application of this principle is to 
the .nature and operation of the eftaCMS intended to be cre¬ 
ated by fueh limitations, and not to tlie conftruclion of the 
words. I will not fay, that this priiwipJe has never been 
applied to the conftruCtion of fome particular technical 
w6rds, to which the law has fixed a certain, appropriate, 
unvariable tenfej but even then it has been applied un- 
Ikilfully, and without proper diftin<ftion. The true mean¬ 
ing of the principle is what I have laid down; therefore 
the law will not fuffcf a man to create a perpetuity by a 
wilh any»niore than by a deed i nor to put the freehold of 
hmd in abeyance, fo as that there ftiall be no perfon to 
perform the fervices, or to make defence in a pracipe ; 
nor to limit a feo. upon an ^bfolute fee fimple; nor to make 
a chattel defcendiblc to heirs generally.' Confider what is 
the reafon of this. It is, becaufe it w6uld be changing the 
law, and varying by private perfons the rule of property 
which the law has eftablilhed. .This,' therefSfjj, " ifCi* 
from a w«ht of power in the teftator i it is what he caimot 
do by any wDrds whatfoever. But in the cafe in queftion, 
herp^is no want of power \ fbr there can be no doubt but 
the teftator might devUc his lands for fuch eftates Tor life, 
and with fuch contingent remainders as are contended for* 
by the defei^dants. The only objedfion is, that he has 
ufed improper words, which the law will not allow to have 
thaf operation, notwithilandic^ hfs iAtention is plain. But 
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is not this very hard to Tay, and repugnant to the fipfl and 
fuiidamental rules of law in expounding wpls ? Thofe rules 
are, that the intention of the*teftator flialngovern the con- 
ilrudfion of the words j that the teftator is prefumed to be 
ineps confilVt ; and therefore, if his intention appears to be 
lawful^* although he ufes barbarous or inapt words in his 
will, the law wiy c»nftaic thofe barbarou/ or inapt words 
into words proper Ind (ufficient, according to that inten¬ 
tion whiA appcjiie in his will. This is laid down in Bo- 
rallon’s cafe, i. Co.*20. b.*atid Mannitig’s cafe, 8. Co. 95. 
and has been adhered to ever fince. Now what is the ob- 
jedfion here? Is it^iny more than that the teftator,has 
ufed words inapt and improper to create contingent re¬ 
mainders) ButVo<iS not the fundamental rule of con- 
ftrudlion fay, that if the iittenfion appears, the lawVill 
expound and mould thofe inapt and improper words inTBch 
a fenfe as will ferve his intention; -which cannot be done 



The word* 
**,i>elrs4*f 
body” are 
often conftnieil 
to be word* al 
purehafe. 


heie without ccJnftruing heirs of the hody as words of pur- ^ 
chafe, deferiptive of tlic fons %nd daughters of the firft 
taker and their iflue. However, if is ftill urged, that the* 
law has afHxed fo peculiar a, fenfe. to the words heixs of , 
the body^ that they can be nothing but words of limita- 
• tion, and operate to enlarge the eftate of the firft taker, 
according to Brett and Rigden’s cafe^ an Plowden, and 
Shelley’s cafe, and *cannot be v/tirds of purehafe. 

This is the ground.* Try it, and fee whether it will 
hold. It is fo far faom holding, that there are many cafes, 
in which the' words heirs of the body^ as well 
as ijjui ., have been held words of purehafe. Arther’s cafe, 

I. Co. 66. b. The weeds there v^ere, indqpd, next heir male^ 
in the fingular number; yjt that was not the reafon of the <• 
determination, but becaufc words of limitation were added 
after them, and thefe words were only deiyonftrative of 
the teftator’s intent in ufing the firft words. * Clarke v. 
Day, Moor 592. the teftator devifed his lands' to his 
Slighter Rofc for life; zvJ^ if file ra^ry after my dedeafe, 

D d 3 
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<* and-liave iflUe of her body begotten, 1 will that her heir^ 
^ after my daughter^ death, fhall have the lands, and* to 
the heirs of thiir bodies begotten, remainder over to a 
ftranger it ivasadjudged tliat the daughter had not an 
eftate tail, but only for her life. $o in a cafe cited by lord 
{dale, in King v. Mailing, and James Richardfon, 
J. Vent. 334, Aid Pollexf. 457. and ^^ent. 311, by the 
name of Burchet v. Durdant. jl'o fame purpofe is 
JL»ong V, Beaumont, in the houfc of loh,l^ in May 1714, 

I chufe only to refer' to thefe» welUicnown c£i,l'cs. But 
upon this point a ftronger authority than all thefe is Lifio 
V. Gray, fir Jo. 114. Pollexf. 3,32. and fir T. Raym, 
3x5. where John Liflc covenanted to Hand feifed of lands 
to tiie ufe of hiir.fclf for life, remainder to his fon Ed- 
waid for life, remainder to the firft fan of Edward in tail, 
wit-Slike icmaindcrs to his fecond, third, and fourth fonsj 
and Jo feparatcly and refpeitively to each of the heirs 
male of the body of Edward, and the heirs male of their 
bodies, remainder over tq, William Eifie. Edward fuf- 
fered a recovery, unde«- which the defendants claimed, and 
Williapi Lifle was plaintifi ’s leifor. The queftion was. 
Whether Edward had an eftate tail executed in him before 
the birth of any fon? But adjudged that ho had only an • 

eftate for life; for it was an eftate for life limited to him. 

V • f ** 

and an eftate tail ’ to his four fons, bqc .ufe limited to the' 

hcir% male of their bodies; and it was intended that each of 

the fons fhould take in the fame manner, for that the .words 

to each of the heirs male of the.body of 

each othq^,X)f t!ic fonsj and the ratner, becaufe of the limi^ 

tation over ta,Jhc heirs male of their bodies^ which was not 

nccefll'Ty to create an eftate tail in Edward j and judgment 

Vas'givcn pro quer. It is faid in'fir T. Jones, that juGgment 

was given prj df. but that is either a miftalce of the re-i 

porter, or 3 mifprint; for the cafe is reported 2. Ley. 223, 

and there it is faid to have been held, that Edvs^rd took 

pnly.an eftate for lifi;, and thaj^thc word fo fignified eodem 

and that Edward hqd but eftate for life ft'om the 

manifeii 
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manifeft intent of the conveyance, and that judgment was 
given pro. quer. Sir T. Jones fays, that thw judgment was 
reverfed in the exchequer chamber; but mat alfo appears 
to be a miftakc, for the record has been fearched, and it 
is entered Trin. 30. Q-ajj/ 2. Rot. 141. B. A. and there 
appcars*that this judgment was affirmed in the ^chequer 
cliamber. 'Fljis waMadji'jdged even upon a limitation in a 
deed, where the fa/c latitude of conftrudfion is by no 
means to ife allowro^as upoh a will^ and is therefore the 
ftrongcll aathority ffiat the*law has nof invariably pinned 
d^j;^the words heirs of the ho^y to be always words of li¬ 
mitation, but they wxJ^ fometimes taken as words* of 
purchafe. 

To this it was*, faid, that in J^ifle v. Gray there were 
feveral w’ords; the firft, fecond, third, and fourth (bns, 
mentioned in the firft place, and afterwards, and fo 
ratrly and rcfpeSiively to each of the hiirs mate tf the body 
of Edivardy and* the heirs male of t^eir bodies \ that the 
words and fo were relative words, fignifying eodem modo^ 
and the woid each divided ,fhem and |^ointed out particular ' 
perfons, and words of limitaticvi were added to tberrf, and 
therefore no other conftruction could be made. All this I 
^igree to; but ftill it is an authority that the wordsL heirs 
of the body may, ^t law, and upon a deed, be conftrued 
as words purcIiaLr if the intention requires it. Thofe 
other words were only jvoofs ^nd figns of that intention j 
and then*the queftioo will be. Whether there are not as 
tfrtJwgtsfigns and proofs of fuch an intention in the prew 
fent cafe ? for the argument is clear and uiianfwerahle, that 
if fome words in a dee^, or will^ demonftjatmg the inten¬ 
tion of the maker, will turn the words heirs of the bad ^. 
into w'ords of purchafe, then other words in a deed or 
will may equally do fo, provided they do cqujiDy; demon- 
ftrate the intention. There con be no magic,^*or parti¬ 
cular force, in certain words more than others^ but thek 
operation muft, arife frona thv.^nfe d\ey^ c^rry^ 

D 4 4 . Bvt 
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Couiftn But to tljis a confiderabl'c authority has been objedled, 

li’ 

to prove that the^interpoilng a remainder to trufte6s to 
preferve contingent remainders between the firll taker for 
life and the dci/ifc to the heirs of his body^ is not fufHcicnt 
to turn thoie latter words into v^ords of purchafe, or war¬ 
rant fuch a confliufStion i that is, Coulfon v. Coulfon, 
determined by all the judges otB. ,on a cafe fent out 
of thi? court e whereupon tiiey tcrtil^d tlicir opinion, 8th 
May 1714, that there being, after deterfijination of 
the eflatc for life 4 o ^Robert Coulfohj a devif^; to trullecs 
and their heirs for and during the life of Rotj,ert Coulfon, ' 
they were of opinion, that by rea%i of tliat remaincler in- 
terpofing between the devife to Robert for life and tlic 
fubfequent limitation to the heirs of iiis body, the faid 
Robert Coulfon took air eltate for life, not merged by the 
4 ^\ire td the heirs of his body, but by that devife an eflatc 
tail in reyaaJndtr veiled in the faid Robert Coulfon. It 
mufr be admitted, chat this refolulion is»a clear authority, 
that upon the will then ip queflion, the inferring a limita¬ 
tion to truftccs to preferve contingent remainders, was not 
fufliciei^ tq change the fenfe of the wordft heirs of the body 
into words of purchafe, and to make the ifl'ue take by way 
of remainder, even though there were no other contingeirl 
remainders in fbat will. Nobody can have a greater re¬ 
gard for the opinion of the judges wbb made that certih- 
catc than 1 have5 but it ^ilFcrs, widely from the prefent 
cafe. , 

First, In that will there- was no diaufe 
peachmnft of 'Majie ; but, perhap^ that may be thought not 
to deferve n;uch weight. 

Secondly, It was a devife of a legal ejlate^ and not a 
devife to truftees upon certain trufts. 'I’here the words 
muft be taken as they flood, and the judges were bound 
to undefftand them according to their legal operation. 
No-conveyance was to be made, nor any fubfequent ail to 
Ipc' donfe. They 'might thick tney coukl not take into 

confidcv-.. 
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conH^eration the truft of Icilate limited to truftees 
to contingent remainders, but <»nly the legal eftate 

fi) limited, and how that, fepaiately taken,Iwouid operate. 
iJut in the calc now in judgment, all the limitations rela¬ 
tive to the prefent quellj^ are of a truft j the conftrac¬ 
tion and direction wherdpf is the proper fubjedt of the ju- 
rifdidtion of this eguri; which the coart is bound to exe¬ 
cute according to tcfliitor’s intention. * 3 'his was de¬ 
termined by the pi/ftcr of ti^e rolls, and in that I agree 
with him. • 'I'he ^-^fcquehee arifing* thence is, that a 
greater latitude is-'to he allowed in the conftrudfion of the 
words, ill order to co^.ply with the intention, fmee tljey 
are to be modelled and reduced* into a conveyance by the 
adt of the court. * , 

Thirdly, The laft obferratiftn I (hall make upon tRat 
cafe is, that the opinion of the judges furniflies a flSTw 
light in the prefent caufe, which did not appear«t the time 
of1;he laft decree*made by the mafter 6f the rolls i for the 
judges held, that the interpofing the remainder to the 
truftecs and their heirs, peur autir lAe^ between the eftate 
for life to Robert Coulfon and, the limitation to^ehelfs 


of his body, prevents the eftate for life from, uniting with, 
mr being merged in, the inheritance j and that he took^ a di- 
* JiinSl ejiate for life.^ with a remainder to Jhimfcif in taiL 
r defile this may be remembered, for the fake of the ufe I 
fliall make of it by and by; fog I think it affords a decifivc 
argumenJ? that, in diredting the conveyance, the court 
from? the words of this will. But upon the 
conftrudfion of the limitation the great difFerenctf between 


the tvvo cafes is, that in Coulfon v. Coulfon tire devife was, 

• % • 

as I obferved before, of a mere legal eftate, and in jthe 
prefent the deyife is of a truft in equity. ^ 

The anfwer relied upon to this diftindtion has been, that DIffcitnee be, ' 
limitations of trufts, and of legal eftates, are gotenled by o^rtruft 
the &me rules, and the conftrudfion muft be the fame in merelegalejg;^ 
bothj fince, otherwife, -pie of prbperty will prevail I 
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at law, and another in chancery, which ought not to be 
admitted; and for this were cited lord Nott’^ngliam’s 
concedions in^the duke of ^orfolk^s cafe, 3. Chan. Ca. 

All diefe^ conceffions 1 (hall allow and adhere to in a 
found fenle; and I agree that Vue rule of property is not 
to prevail at law, and another tc* be fet up in thancery. 
But let lord*Nottingham’s coi^teflihnr be rightly under- 
ftood. He \io where fays, that thr conftruiSlion of the 
words muft, in both cafes, be exadtlV the fame; or that a 
court of equity, when it is bound tt diredl: a» conveyance, 
canjtot expound them more liberally comply with the ‘ 
party’s intention: his words are, The limitation of the 
“ truft of a term, and the limitation of the eftate of a 
“ term, all depend on the fame rcafon.^ And afterw'ards, 
H It is agreed all along,' tliat the meafures of the limitation 
Wtoif thd truft of a term, and the meafures of the limitation 
of tlie qftalc of a term, are all one; and there is no difFc- 
rence in chancery and at common law,‘ between the rbles 
“ of the one and the rides of the other; what is good in 
' “ the one cafe, is good in the^ other.” What is my lord 
Nottingham’s reafoning here applied to? *Ihe meafures 
af the limitation ; that the limitations cannot be carried 
further in the one cafe, than the law vrill allow in tht* 
other. And tiys appears clearly to be his meaning by the 
words immediately loljcnving, where..hb fays, And ther^ 
fore the court is agreed,^ too, that the limitation of the 
« remainder of the term for years after an eftate'tail in the 
** term is void.” To tins, tlie argument, *• - 

“ wife would be fetting up one rule of property at law, 
“ and anotlwr in chancery,” is properly applied ; for the 
meafures of the limitations^ or the extifnt to which they 
may be carried, do ciTentially concern the rules of pro¬ 
perty, and how near we may approach to a perpetuity;; 
which was the great conteft in the duke of Noriblk^s cafe. 
Bui the' more or Icfs liberal conftrudlion of the words 
tOcComply with tk« intent, ^es not concern'or afied thc£b 

rules*, 
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rules. \fthe court is at llbertyito find out the true nieaQ<« 
iiig ofrth^ teftator, delivered from the technical ufe of the 
words, and in confiormity thereto directs tl 4 conveyance 
within the rules of law allowed for fuch lin|itations, lord 
Nottingham’s doflrine is ^nplied with, and the mifChicf 
which hewcondemns avoidij^. 

Upon this reafoniiiK m|ny refolutlons ofthfs court have 
been founded, which .were tiled at the bar. • 

I SHALL begin wi^n that of. PapilJon v, Voyce, bccaufe Cafe of Papnima 
it eftablifhes ^the dfmjjSEtion bcj:wecn^a cjfat^ and a v.Voj-cejftated, 
#;•«//, in the fame ^e, and upon the fame will. It was 
firlMeCrecd at the roll[^ by fir Jofeph JclcjU, i r. Dec, 

1728, afterwards affirmed by lowi Kftg, 5th Feb. 1731, 
and is now reported, 2. Will. 471. Samuel Papiilon de- 
vifed 10,000/. to truftccs, to be,laid*out in land and fettled 
upon his fon John Papiilon for life, without impeJbhme»>' 
of wafte; and from and after the dctcrrfiination, of that * 
eftate, to truftees aiid their heirs during the life of John 
Papiilon, to preferve conti:igent rcyiainders, remainder to 
the hdirs of the body of John, with remiiinders over, jmd a 
power to John to make a jointure. By the fame will jthc 
teftator devifed lands in pofleflion in Eflex to John for 
iifg, without impeachment of wafte; and from and after 
rfhe determination of that eftate, to truftees and their heirs, 
durtng the life of Joh.n,jto preferve contingPnt remainders; 
and from and after his,deccafc, to the hiirs of the body of 
John, with, remainders ov*er. t^pon this will it was de- 
cr|^d^ W thp^mafteu of tlie rolls, that as to the devife of 
the lands in polTellion, art eftate for life only paljed to 
John Papiilon, with the remainder to the heirs his body 
by purchafe \ and tllat the deeds aftd writings relating to 
the lands Jhould not be delivfcred to John, but brought 
into court for the*benefit of all parties interefted j and that 
as to the money to be laid out in land, and fettled to the 
fame ufes, the court had moft evidently a power ov'erthat; 
ai^d therefore it (hould be fettl^ fo as t^ make John ter 
* napt 
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jctnt f>r life, and that hi? fons Ihould take in liail male 
fiicceilively ptw chafcrs, according to the *of tlu* 

tefbtor. I'lFh cavifc corfling afterwards upon an appeal 
before lord he reverfed fo much of tlie decree as re¬ 
lated to the deeds and writing. lands in pofleflion, 

and ordered them lo be deliver/d^^he plaintiff^ John Pa- 
pillon; but affirmed that part pf tffe rJccree which related 
to the money to be laid out in the \ urchafe of land. 

l.'POM tliis precevient fevtral things arc to be obferveJ 
of weight in tii2 prefent daft*. ' . '• 

First, That both the judges who r‘?ard and dcf^rrp'ncd 
chat caufe enneurre^i, and were c^ar in their opinion, that 
the teftator’s intention was plain to give an for life 
only (o Jolm PapiIlo!\,, with contingent remainders of the 
jiTL’ieritance to his fons and daughters; and this founded 
priiu ijvally on the cLiufc appointing trujlees to prijcwe con- 
tlng^vi JcjhaUidcrs \ and that as to the trull eftate to be 
purcliafed ajid fettled, this court was' bound to conform 
to tliat intention, rsotvvithftanding the technical force of 
the worils heirs of'the body, and to diredl the fettlcment to 
U "miille acct>rdingly. 

Secondly, I'hat fir jofeph Jekyll, who took much 
time to confiJer of the cafe, and made !iis decree on great 
deliberation, \v;is of the tame opinion as to the le^al ejiuts 
devifed in tlie Lmdi in poflellion; ^nd held, that the fame 
intention would govern fti both'. As to this point, indeed, 
lord King difiered from him, and declared^his opinion, 
tltat as^to the legal cjlaic devifed in the lands in'|')0it^i6n, 
it was at law an eflate tail by force of the words heirs of 
the body. l 3 ut it mu^- be obfe.'vcd,^ that it waS not at 
all nccefi'ary for lord King,to give an opinion upon this 
point; and it was, in a manner, extrajudicial, becaufe the 
plaintifi ’s marriage-articles, whereupon a fupplemcntal 
bill was brought after the firll decree, were admitted and 
read in the caufc, and by them he was clearly intitled in 
equity to an eftaVe tail in*ttie lands in poflellion; fo that 

'it 



CASE OF BAQSHAW ANO SPENCER. 


i 


jvlci 


it was not in the teftatcr’s power to devife, and his will 
did ndt ^erate upon them, /kowever^ I admit he de¬ 
clared that opinion ; but ujjon Ais part of me cafe there 
is fomething remarkable, which I perfectly remember, 
and appears by the notes J,.> 4 hen took in court upon'the 
back of ray brief. The taufe was heard on the appeal 
and fupplemental biH c.i r| Saturday^ the feg'ular day for 
appeals: then lord Ki/g declared the oi)inion i! have men¬ 
tioned, and Iftid, h^^'oulu not then pronoujtce his decree, 
but conftdcT,of it t\^AJoiidny* On iVImnday he laid he 
had looked in^o theywl? of Lifie v. Gray, and that it was 
indeed very ftrong; antWie feenicd to be lefs clear in hig 
opinion as to the point of law on the lunitation of the Irgal 
fjTatc^ than be was* thp liay before: but as the fupple¬ 
mental bill had brought a new titl«? for the rlainlift’ in thrf 
caufe, he did not Hay to give it any further confideratidK^ ^ 
but afHrined the decree as to the fettlcnient ol' *he trull 
elfatt; and as to the deeds and wririnj*s concerning the 
title of the lands in pofleilion, revealed that part of the de¬ 
cree at the rolls, and ordered them to 4 je delivered 
plaintiff. But it was very obferyable, that he to%Jc «av^ 
to exprefs in his decree, that his diretlicn ctw founded an 
t/m J'upplemc7it<d bill ; ai d fo it appears by the Rcgil^er’s 
^ook. I'his looks as if he had a mind to a\toid any deci- 
fion of this point upor\ the Vv'ill j and the record of the 
decree makes it no dedfiop. , 

How^evir, fince poulfon v. Coulfon, 1 will urge' 
Voycemo farther than as an authority (and 
fo far it is a great one), tliat upon a truft eftate erfa^ed by 
a will, a devife fo penned ought to receive J;hi3 ronltruc- 
tion, and the couft to diredb a conveyance accordingly^ 
And in this the court was clearly warranted by former 
precedents, as in Leonard v, earl of Suflbx, 2. Vern. 526. 
where lord Cowper decreed an eftate for life, without im¬ 
peachment of wafte, becaufc, the eftate being only execu- 
tory> the interim and meaning gf the t^^atrix was to be 
• purfued, 


39|fe 
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pUrfued) ihe having declartJ her mind that her (houid 
not have it in tliifir powei'jto bar their childrcq/’ 'Upon 
this cafe I wiK only make this obfervation, agreeable to 
lord Cowper’ij; opinioxr, that had the devife been of a legal 
ejlate in the land, with fuch a ^ufe accompanying it* tak^ 
ing fpecial care in fuch fcttkmenX that it never Le in the 
power of eit/jir to dock the entail] the fons muft have 
been tenants in tail, and that^claufti would have had no 
operation j but yet upon a truft in e^uty it governed the 
whole, as a demOnftration oi the teK'tor’s indention, and 
turned them into tenants for life. 1 t^Kfik it* will 
c;jult tolhcw, why the devife in thJSwill in queftion to truf* 
tees to preferve contingent remainders will not have the 
fame operation. ^ i 

g^eoffirj. ' Another great aufnorlty to this purpofe is, fir John 
iuafoid cited , ^^l of Stamford, decreed alfo by lord Cowper, 

19th Dee. 1709, affirmed in the houfe of lords. I muft 
fpend a little time in ftating tins cafe particularly, becaufe 
I have fcldoin found it Corre6tly ftated, or the determina¬ 
tion'f.:plained in its* proper foype. 

, MR.#ferjeant Maynard,, by his will, devifed his eftatc to 
truftees and their heirs, to the ufe of them and their heirs, 
ujK>n feveral trufts, viz. 'I'hat the truftees (after the deatfn 
of his wife) fbould convey part thereof to the ufe of or*^ 

♦* e 

ill truft for fir H. Hobart and Elizabeth his wife (the 
teftator’s grand-daughter) ^or the«r lives, and the life of the 
furvrvor j the remainder to the firfl; fon of the ‘laid Eliza¬ 
beth for 99 years, if he (houid fb long'live} femtikj^s*^ co 
the hcRTs' male of the body of fuch firft fon; remainder to 
all and evdry't>je fons of Elizabe|h for 99 years, if they 
refpe£lively fo long (houid livej remainder to the heirs 
male of every of them, to take, not jointly, but fuccef- 
ftvely i the fon and Tons to take the term of 99 yeare, with 
immedia'te remainder to his and their faid heirs male; re¬ 
mainder to Mary Maynard, his other grand-daughter (after- 
wkids counted of ^UiJifor(% for her life; Fpith remainders 
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to all aM every her Tons for fu'lh like term of 99 years; 
with Yei^inders to the heirs jmale of the body of every 
fuch fon. He further willed, that the oth^vr part of his 
eilajte fhould (by the advice of counfel) bei conveyed to, 
or to the ufe of Mary I^/aynard for life, without' im-> 
peachmeut ofwafte; ren^inder to all and every her fon 
and fons for 99 ye^s,- if |uclvi fon or fons (hould fo long 
live; with feveral rrjfnainlers to the heirs ^alc of the 
body of every fucjyfon, they and ^1 the heirs male of 
their bodies Jo take jAceflively, each fon to take the faid 
•term, with rj:maii^r vnmediately to his faid heirs male; 
anJ^after the detcrmina< 54 ftn of the faid eftates, and failutx; 


of fuch heirs male of their refpettive bodies, the remain* 
dcr thereof to his o^^er, grand-daughter, the lady Hobart, 
and her fons, with the like terifis Jnd remainders: the re* 
mainder of all the eftate to truftees and tlieir heirs, dur-« 
ing the life and lives of lir Henry HoBart and*d:fme Eli¬ 
zabeth his wife, aftd of the countefs of Stamford, to pre- 
ferve contingent effates, and to nceothcr ufe or purpofe. 

Mr. ferjeant Maynard djed. Several fuits ari^o^a^out 
his will; and in 1694 a private ajSi of parliament wis ntade, 
diredling that his real eftate fhould go to, and be enjoyed 
by, fuch perfom^ for fuch eJiateSy and under fuch limitatjons, 
*as were me/itioned in the will, 'I his act was no otherwife 
jnatcrial than as it let 4 n two terms of 99 years for the 
benefit of the earl of Staipford and fir H. Hobart, if they 
fhould fo Idng live (in jrafe they fhould furvivc their wives), 
ifP'V.A «y>fpefltive p 5 rts of the eftate. Sir H. Hobart and 
his lady died, leaving fir John Hobart (now earl of Buck¬ 
ingham), their onl^ fonj an infant, who bfeagfit his bill 
to have a conveyance executed by the truftees, purfu^it 
to the villi and a£t of parliament. Lord Cowper, 24th 
of Jan. 1707, decreed the truftees fhould execute con¬ 
veyances according to the will and the words of the 
of parliament, and referred it to a inafter to fettle the con¬ 
veyance* * . * m. s 
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The mafter made his rebort, whereby He allo^J^Jd the 
draught of a conveyance in § eneral words, referriiji' t6 the 
will and a£l ottparliament, ^hus: To convey the prcmijes to 
Clayton and Carter and their heirs, habendum to them and 
their heirs, to fey oral tifes, intenr\and purpofes, in the plain¬ 
tiff*s will and a£t limited, exprejjf d, and declared.' 

'Fo this report and draught fir) J. flq,bart excepted, that 
the premifes 'ought at leaft to h/ave h(^en limited to the ufe 
of Carter and Clayton and ihcir heiiyj„only, 'in truft for 
fuch perfon and perfons, and for fuch^^'i“ftate and eftates, as 
are in and by the laid will and a£f of''ij?irliament ijmited, 
wjiereby the legal eftate might be tufted in the faid truftees 
for the better prefervation of the contingent eftates and li¬ 
mitations; which other wife, as the .draught w;as prepared, 
were liable to be deftrhyed, and the teftator’s intention 
plSihly defeated. 

The master of this exception was argued 19th Dec. 
1709, before lord Cowper, who declared, that in matters 
executory, as in cafe of articles, or a will diredling a con- 
vey£ilA,5;, ,,where the'Words of tjic articles, or will, are im¬ 
proper O'* informal, the court will not diredt the convey¬ 
ance according to the improper or informal exprellions of 
the vvill or articles, but will order the conveyance or fet!i 
dement to be made in a proper and legal manner, fo as 
may belt anfwer the intent of the parties. He conceived 
the intent of the will to bp, that the eftates fhould be le- 
cured, as far as the rules of law would admit, t6 the iil'ue 
male of the refpedive dcvifecs, before the croiS reHMBrtSfeii^i 
fhould talce place, and that it was defigned to be as ftridf 
a fetdemen't a^^poffible by law. His lordftiip did tharefore 
or^er, that in the faid conveyance, where any part of the 
eftate was limited in ufe to the plaintiff fir J. Hooait, for 
99 years, if he fhould fo long live, there fhould be a li¬ 
mitation'over to truftees and their heirs during his life, 
to prefbrve the contingent ufes in remainder, and then to 
ihe firft and other Ions of fic J, Hobart in tall male fuccef* 

fivelyj. 
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where any part ofthe eftate was limited to th6 
countelsNof Stamford for life, Ind then to th^ earl of Stam¬ 
ford for 99 years, if Jie fhould fo long l>hre, that there 
fhould be a limitation alfo t 4 truftccs, and their heirs,-dur¬ 
ing the Kves of the faid learl and countefs, and the furvi- 
vor of them, to preferve the contingent ufes in remainder; 
and then to the firft tend fvery other fon of#the countefs 
of §tainford^ and tl^ heirs n^alc of the body of fuch f*rll: 
and every other fon^ 4 id then to tlic nght heirs of fir John 
Maynard; which right heirs were the* countefs of Stam- 
foi^ aifil fir John^oba'fl 'J'his is the order which w^s 
affirmed by the houfc of lords. • 

It may bb wortf* while to flop a little to obferve upon 
this cafe. . . ♦ • 

FiRsT, Both this court and the hpu(e of lords cf5h-^ 
ftrued the words heirs male of. the bod^ojf the*fwji fon of 
lady •Hobart in thefenfe of the firjl and every other fon of 
fuch firji fon. ♦ 

Secondly, Taking the linaitatiorr as it ftood^in the 
will, and reducing the words^.or cycn the ftri^ fegal 
operation of thefe words, into a conveyance by deed, the 
limitation to the heirs male of the body of fuch fitjl fon, was 
woid in law ; for the eftate limited to fuch fifft fon was for 
997ears only, and not a freehold; and confequently could 
not, within the doiStrine oj Sheliiey’s cafe, unite with the 
limitation to the heir^ male of his body ; and by way of 
rAnaindcn: it could- not be good, becaufe there 
was no eftate of freehold to fupport it. Hence it futlowed 
neceflayly, that had the^ words been infq^teJ in a con¬ 
veyance, the freehold and inheritance muft, at law, have 
vefted in*the co-heirs of fir J. Maynard; and yet the 
court ®»ade good the whole by inferting an eftaje to truf- 
tces to preferve contingent remainders. 

Thirdly, The private of parliament did not di- 
re£t any limitaAqns to trulfees preferyc contingent re- 
ni^inders after the eftate to the carl of Stamford for 99 
VoL. I.. Ee years. 
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years, if he flioukl fo lorn livej and yet that '^as ahb 
directed. « ^ * r 

Fourthlt. mr. ferjeant Maynard had inferted an ex* 
prefs.claufe in his will, dire&ivjg truttees to fupport con- 
^..Ingent remainders after the di^ifes for life to fir Henry 
Hobart, lady*Hobart, and the c|untef8 of Stamford; and 
therefore it ipight have been argiled^ and undoubtedly was 
fi), that where the tefiator intended fuch eftat^ to prefen'c 
contingent remaindas, lie l^ad in%;"cl it; and, confe- 
<jucntly, where he had omitted it, di^iot intend it fhould 
be done. Farther, the will conclv;ded wi"h negative^ woTus, 
ihid to no other ufe <:r ptirpofe iJkatfoevcr^ This was a 
much more plaufible obj^dtion. than what is drawn in the 
prefent cafe from the different penning"of the devife of the 
ot^er m oiety to the after-born fens of mrs. Spencer, and 
^yet it did not pye.'ail againfl: the teftator’s governing in¬ 
tention, to make ^ ffridl fettlement. ^ , 

1'hese cafes were precedent to that of Papillon v. 
Vc^ce. But that authority has been followed by •'thers 
fubfequent. ' 

'' Ashton v . Ashton,' 14th Nov. 173^4, before fir Jo- 
feph Jekyll. Jofeph Alhton, by his will, gave 1200/.J11 
money, and 6000/. South Sea annuities to truffees, in,> 
truft, as foon as conveniently might be after his death,’ to 
fell, the feme, and lay out the money in a purchafe of lands 
of inheritance to be corTveyed 'to G-eorge Jofeph AQiton 
for life, and after his death to the^ iJJ^e of 
fully begotten;. and for want of fuch ifilie,. to his nephew 
Henry Afiiton in fee. George Jofeph Afhton brought 
his bill for a [ierformance of thi.<f trufl; and at tlie hear¬ 
ing of the caufc,, one queftion was. What ,pff:ate the 
plaintiff ought to take in the lands to be purchafed, whe¬ 
ther foT life only, or in tail? it being infifted on his fiart, 
that had this been a devife of the lands, he would clearly 
have been tenant in tail, and /he trull ought to receive 
the feme ccmfirultion. ^ut the court held, that he ought 

»■ 
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to Vade tenant for life oliljr of tl» lands to be pur- 
chafed, Vnd decreed that th^^ Ihould be (Conveyed to the 
plaintiff for life, with remainder to truftees i|3 preferve con¬ 
tingent remainders; with i 4 mainder to his firft and other 
fons in toil general j with remainder to his daughters m 
tail as tenants in commAi, and not as joint *tenants, with 
crofs-remainders bet\veeA|them; remaindeoiin fee to the 
defendant Robert ^fhton. Xbis decree has flood without 
being appealed froiA# But hg:e I mufb take notice, that 
the words of the Imitation are if'ue of his body^ and not 
hfirs^f his todyif as inathc prefent cafe. But it has been 
ellablifhed ever fince the cafe of Klfig v. Melling^ that in 
a will the words ifhe of the body are as ftrift proper words 
of limitation as the words heirsot^ the body^ and equa 41 y 
give an eftate tail in lands legally devfled; and fcTit w&uld 
undoubtedly have been in the cafe of^/ifftiton j;. Afliton, 
had it been a deviie of the lands. What Changed that con* 
ftruftion in the cafe of Backhouf(» t;. Wells, was the word 
enly^ which imported a negative. • ^ ' 

The* next cafe I fhall mention is that of \^ithcrst«f. 
Algood, decreed by lord Talbot 4th July 1735. I fhall 
f^ate it from the Regifter’s book; and it was this: Ifaac 
• Algood being feifed in fee of fome groui||j 3 -rcnts, and of 
certain terms for years, in houfes, by deecTdated loth Feb. 
1714, conveyed the fame to truflees, to hold fuch part of the 
premifes as was freehold to the ufe of the truflees and their 
beir^,^^d f«ch part as was Icafchold to the truftees, their 
executors and adminiflrators, upon truft that thffy«fbould 
apply the rents of the premifes, and the benciit'of the re¬ 
demption thereof, to the plaintiff llannah Withers for life; 
and afte» her death, to the heirs of the body of the plaintijf 
Hannah Withers^ and of Ifaac Algood, fince deceafed, and 
of Hannah Glafs and Mary Algood, and* to their heirs exe¬ 
cutors adminiflrators and affigns, during die continuance 
ot the eftate id the premifes. ,^fter the teftator's death, 
Hannah Withers, jointly with her htfiband, brought her 
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bill for a redemption of eel tain mortgages whic/i jverf 
upon the premies devifed, a\id for a performance of th« 


trufts of the will. At the hearing, one queftion was. 
What eftate the plaintiff Haniikh took in her (hare of the 
r^Vcmifcs .by virtue of this truft, whether for life or in tail? 
And, upon argument, lord I'albjbt was of opinion, that 
(he took onl)i an eftate far life^ ^and has declared it in his 
decree in tlicfc words: That the plaintij^ Hannih ffith^rsy 
is irtltled to the of reflcmptU%-bf the freehold and 

leafchald premifes comprifed in the deed'f^ trujl during her , 
life. Accordingly he decreed tbe^^;edsmf»tion to hef'asif^r- 
naht for life, with properpprovifions tor fecuring the prin¬ 
cipal money upon the remainders of^ inheritance in the 
e(late, and for keeping down the ifitereft, during her life, 
out of tl 3 e rents and proHts. You obferve, that in this 
tafe the words heirs of the body^ and yet were held 
to be words of purchafe. 1 am fenfible tliat it has been 
endeavoured to be diftinguifhed by faying, that the heirs cf 
the'i^^v of Hannah Blithers were joined in the devifv, with 
other perfons who clearly mult lake by purchafe by v/ay 
of remainder, and that Shewed the donor’s intent that 
they fhould ail take in the fame manner by purchafe. Bjit 
what does that amount to ? Only that a plain indication^ 
of the teftator’S intention will change thofe words frbm 
words of limitation of eftate intx> words of purchafe, 
which is all that is contended for in the cafe now in 
judgment. For this argument was not coticlu%ie^ nar 
did create any abiblute neceflity to make them words of 
purchafe;* ftn£p, if it had been a grant of a legal, eftate,. 
Hjoinah Withers muft have taken ond-fourth part of the 
ii^eritance as tenant in tail, and the other three-fourths 
have gone after her deceafc to the grantees in remainder. 
In a report which I have feen of this cafe, lord Yalbot 
laid expfefsly, That the rule of law is not fo Jiri£l as to 
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Tirt lall authority which Ijfhall cite under this head, is 
that*or.lord and lady GlentTchy v. Bofvi^le, which was 
decreed by lord Talbot, Hil. ^733, and where the prin¬ 
cipal queftion at the hcariiljg was, Wheth^T by virtue of 
fir Thomas Perftial’s will, lady GIcnorchy was intitled tp 
be tenant in tail, or for yfe only ? , 

T HIS caufe catfle on iirll before lord King, who took 
lime to advife, and to have the opinion of the judges. It 
afterwards came**'!^ ^efore^lord Tfclbot, who, after long 
argument and deli^ratc confidcration, held, that flic was 
c»titl»d onVto eflaj^ for life, with remainder to her 
hulband for life i remainder to,truflecs to preferve con¬ 
tingent remainders^ with remainder to her firft and otlicr 
fons in tail j rcmariiddr to her da^j^iters in tail, with otljcr 
remainders over; and decreed a fettlcment ac»ordi|jgly. 
Notwithftanding this, he held, that accesdin^ to King sA 
Milling’s cafe, t|^c words iJJ'ue of thejbody were as proper 
words of limitation in a will, as the woids heirs of the body; 
and that if this had been a devife qf a legal eftate, dady 
GlenorChy would have bten tenant in tail; buf that it 
being the cafe of a triift, cirlumjianced as tbafwaffhc 
was at liberty to make a different conftruifion, to comply 
^ more ftriftly with the teffator’s intention. 1 citb this 
c.'d’e at ptefent, merely as another autboTity in general. 
That the word ijj'ue, tfiough admitted to have the fenfe of 
the words^ heirs of the bUdy, wSs conflrued as a word of 
jiurchafe, tg compjiy Vith the teftator’s intention; and I 
fliall referve to my next head that part of my lofi^ Talbot’s 
rcafoning which turns upon the diftinftion between trults 
executed and truAs ex0cutory, which ba^ been fo much 
iijfiftedpn for the plaintiff. * 

But before I quit this precedent I muft obferve, that 
there were confiderablc arguments arifing upbn^the pen-r 
ning of fir Thomas Perflial’s will, to rebut the* fuppofed 
intention to make lady Qlenorchy only tenant for life^ in 
eafe Ihc married according the of the w'ill, 
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which fhe had done; for, io the other event of h^’ no^ 
marrjdng according to that d^eftion, he ha4 diredttd ronc 
moiety of the cfftate to be conveyed to her for life, with 
remainder to truftees to preferve contin^eqt reminders, 
remainder to lifer firft and ever^ other fon, being a protef- 
tjfiit, in tail; whereas, in the other cafe, it wa^ b?ircly 
limited to her'for life, then to Her hufband for life, and 
then io the of her body generally, fdence it appeared, 
that the maker of this will knew the diftcrcnceobctwcen, a 
general limitation ip ®il and a^ridl ^|^ement •, and knew 
alfo how, and in what place, properly <0 infert truftees to 
preferve contingent remainders whfcn he tended it. *THis 
ifurAiftied a much ftr(5hgeii objedlion than that which is 
drawn in the prefent cafe from the limitation of the other 
moiety to the after-borft /bns of mrs. Spencer, and yet it 
did itot jfl'evail to fupport the legal conftrudlion of the 
words agapft rhw general intention of the tef- 


fiJThird qjjcfllon! This caftf leads me naiurally to the third and laft quef, 
^^wcfn'tfufts * J^Y^ether there «is any particular fettled rule or de- 
^i^Bcuted and termination of this court which will Hand in the way of 
^aecutory.^ and prevent the teftator’s intention from taking effe£l? 

And under this head I propofe confidering- the diftindlionf 
between trufts executed and trufts executory. 

For the plaintiff it has been objected, that two particu% 
lar fettled rules ftand in the^ way. ^ • 

First, That although in decreeing aji execution of 
marriagCrarticles entered into for valuable ccnfijierattoit^ the® 
court, IK order to render the contradt of the parties effec¬ 
tual, will make: fuch a conftrueftion as is contended for by 
the defendant; yet upon a will under which all parties 
claim voluntarily^ the words devifmg a trujl ejlate muft 
be taken as they are^ and the court is not at liberty to de^ 
part from them, 

Secondly, That even in die cafe of wills there is n 
difference eftaJ^lUhed between trbfts executed and trufts 

^ executory. - 
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That, for inftance, where the devife is to the 
tde <jf V. aiid his heirs in trufljf for B, and the heirs or ijfue 
of his b^y, that is a tn^ en^cuted^ ancl tlie court cannot 
vary the words. But where the devife is to the «<e of A* 
and his heirs upon truft to convey the eftat% to B. and the 
heirs oxjjfite of his body, that is an executory truji^ and the 
court has a greater latitude to model and. frame it fo as to 
anfwer the intention. ^ 

.The leading authority to fupporl the firft objedBon is 
that of Balj <u. ^^ 4 man, decreed •liy^lord Cowper a6th 
July 1708;^ and afterwards on a re-hearing by lord Har* 
courtfaSth Ap/il 171A Regifter’s book 1710. lib. A. 
309. reported 2. Vern. 670. and f. Will. 142, • 

In fuppdrt of tlv: latter objedlion feveral cafes have been 
urged. I will, in the firft p]a«^*confider the firft objfc- 
tion. It is very true, that a difference has befti allfiiwcd 
between the conftrudtion of marriage-'arii«les^for a va/uahfe 
conftderation and •of trufts in wills, notwithftanding that 
it has been admitted that the inl^ntion of the party ought 
to prevail in both. For this reafondt is, that I ha'-« not 
cited any one cafe arifing upon articles for a I'al^able con- 
fulerdtion. But I beg leave to deny the propofition which 
*as been laid down, that becaiife under a will all parties 
claim as. volunteers, therefore the words dex ifing a truft 
ellate muft be taken as they are, and th? court cannot de¬ 
part from them. 7 'here is a multitude of puthbrltles in 
. • * 

this court to the coiitrary, fevctal of which I have cited 
•already; afldit natift, of neceffity, be fo. For as the court 
is, in mofl: of thofc, bound to decree a conveyance of the 
legal, eftate, if it ftiould infert in the conveyaivc the very 
fame words of limitation which arc foundTin tite wili,^they 
would^ftcn have a different operation in a deed, and carry 
E different eftate from that given by the wilK There arc 
various cafes of this fort; but to put one plain inftance 
inftead of many^—the word ijjue in a will is generally and 
properly a word of limiUttion pf eftate j but in a deed^i dt is 
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always a word of purchafe^ and muft operate accor^ngly. 
What, then, follows from ht^ice ? The court mnfl, all 
fuch cales, malic a*conilru( 5 ^on of the words ofj^the will 
according to the tellator’s intention, which amounts to 
this: I'hat it i? bound to depait from the very wordsy in 
Qrder to comply with the intent appearing in the will •, i. e, 
upon the whoje frame and texture of the tedament. 

I w’ill now examine the cafe of Bale v, Coleman a little 

r f 

particularly, „ 

William Stawii^l, by will 2d/une 1702, devifed 
to four truftees and their heirs all his manors and lands, to 
the intent they fhould, by fale or,i4cafing« pay his flcbtS j 
and'tlie rciidue of the tpreniifes to tlic fame four perfons, 
their heirs and alfigns, equally to be divided between them. 
By codicil of the fame j.ptb June 1702, the teftator de¬ 
clared hid^wili to be, after his debts paid, and a divifion 
made of the remainder of the premifes, that, notwithftand- 

f * 

ing the exprefs words of his will to ElirMbeih Bale («ne 
of the four truftces), her heirs and ajftgns for every his 
meaiiirig W'a?, that iujh part as fhould fall to thq fliare of 
the faid lilizabeth ftiould be an6 Remain to the faid Eliza¬ 
beth for Tier life, with a power to make Icafcs for qq years, 
determinable on three lives j and after her death to the, 
phintiit Chriftopher Bale, her Ton, for his life, W'Il't like 


power to make Wfes; ^remainder to the heirs male of his 




(lody lawfully to be begotten i and foe default of fuch ifllie, 
to L'vK'ri.an and Bogan, anci tiieir'heirs, equally,to he di- 
v; led between them. Chriftopher Kale^ the |s)f) of Eliza-, 
beth, was^plaintiff in die caufej and the defendant, Cole¬ 
man, infjfted, that he ought only to have, by the convey¬ 
ance to be cxcLqted, arr efta^c fir Ilfs limited to him, 
witlf remainder to his firft, &c. Tons, and the heits male 
of the bpdies of fuch fons fucceflively, with remainder to 
the defendants Coleman and Bogan, and their heirs. 

Upon the hearing of the caufc by lord Cowper, in 1708, 
he was of th^t opinion-^ and decri^jd, lliat theye (hguld be 

^ a parti-* 
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E^{tftItion of the reddue of the e{bite> and that the ihares 
(hould be conveyed in this manner, viz. one fourth to tho 
defendar^ Colenmui) two foiA^fhs to BogaSi, and the re* 
maining fourth to Elizabetj^ Bale, the plaintiff’s mother; 
(hat this laft fourth part fhould be fettlel to the ufe of 
Elizabeth Bale for life, with-the power of leafing; and 
after her deceafe, to the plaintiff Chriftophef, her fon, for 
life, with the like pQwer*9f leafing; and after his deceafe 
to.the firft «nd other fon of his body, and the heirs 
male of the^body o^''every fuch fon fucccfEvely; and for 
default of fuch ifl'uc, to the defendants Coleman and Bogan, 
and tlfcir heirs, As tenaifts in common. 

In this decree my lord Hareburt has caufed his reafons 
to be very minutely entered; and from thefe the plaintiff’s 
counfcl have argued more thairirom the jj^gment itlSlf, 
'f 'he declarations are thefo; ^ 

Hjs lordfhip declared, That this cale,‘arifing upon, the 
wotds of a will, was much different ffom the leveral cafes 
decreed in this court upon marriftge-articles. That fuch 
articles arc always intended to be carried into a fuj^ther and 
more perfc< 5 f execution : That, the parties to fuqb atticles 
?rc to be confidcred as purchafers, and in a c.ourt of equity 
•ught to have their contratSfcs executed according to tlie 
^ intent and thj nature and courfe of marrkge-articles and 
fehlcments; on making whereof the ill'ue male of the mar> 
riage arc particularly regarded, and generally taken as 
purchafer?: That wht;ii, by the carelefs penning of mar- 
^'i.igc-articlft, the’contraA is exprefied, in confideration 
of an intended marriage and portion, to fettle the*h 5 fband’s 
cflatc. to the ufe of hiqx and his intended wife, the 
heirs male of their bodies, or the like, t/fat general limita¬ 
tion hatf been retrained in this court, when an execution 
pf the marriagc>articlcs and agreement has been decreed, 
to an eftate to the hufband for life, with remain^r to his 
firft and other fons in tail male, for that it could not rea- 
fonabiy hit fuppofed a valuable confideration was agreeci to 
“ be 
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be gfven to have an eftate fo fettled that the lyilbandf 

might deftroy or bar the fe^lement as foon as he' ihould 

make it; but (hat no one /oSe had been cited A^ere the 

like decree had been made upori the words of a will, under 
jC^ ' 

which the devUees claimed voluntarily: I'hat in this cafe 
tfie queftion arofe upon the words of the codicil; and that 
all wills oughf to be c^xiftrued according to the intent of 
the tellator, fo as fuch intent aripears with certainty, and 
be confident with the rules of law; buj^ fjch hitent could 
be no otherwife confidered in k court of equity than iji the 
courts of law, and that the fame words of limitation in a • 
Vijl ought to receive the lame cdtlftrudfi^n in a court of 
equity as they have at laV: That the fame words in a 
will which at law would create a legal <; intail, ‘ought to be 
fo'conftrued this coifff*when they fall under a truft, 
and *ure to he carried! into further execution^ as in the pre- 
fent cafe. 'By the words of the codicil, according to the 
known rule of conftrudtion of law, the teftator has gi^'eii 
the plaintiff an ellate tall in Elizabeth Bale’s fliare after 
ber'^ecaifc, and fubj*ecl to her .power of leafing; ^nd that 
in thiii ca''e it could not be inferred with any certainty from 
the power of. leafing given by the llitute 30. Hen, 8. to 
tenant in tail; and it being admitted that ihe debts and 
gacies are paid^* therefore the fame conjlruotion ougld to be 
made as if no truji had been ; and then, in conftru6lion of 
law,- it will be an eftate tail executed. 

Consider thefe rcafons, and hoiv far they are appli¬ 
cable to the prefent cafe. . ' * 

Tnd firft part of this declaration relating to the diftinc- 
tion between tlv; conftrui^ion of ixarria'^c-articlcs for va¬ 
luable confideration and wills is certainly right, but has 
nothing to do with the prefent cafe ; and it is remarkable, 
that the cafe there put is of articles limiting the eftate to 
the bujbatid and wife.^ and the hein male of their bodies^ 
which, in this court, would be decreed to be executed in 
ftrt^ fettlement; and then et foltowS;, but that no cafe had 

^ beeri" 
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Iten cited where the like decree had been made upon'the 
wordi of a will. This is very^ true ■, there never was fuch 
a decree.j^ nor ever will be, Wt^ere there is* no more in a 
will than is there ftated j fojf in this cafe put, there is no 
infertion of truftees to preferve contingent remainders, nor 
any thing elfe to indicate an intention in the tellator dif-) 
ferent from the legjl force of the words. ' * 

The next claufe of th*|decl-ir:ition fecms«to be applied 
to • devifes ^f leggl eftates in wills, about which there 
is no qucfticyi but they muft .receive the fame coqftruc- 
tion m courts pf equity as in courts of law. 

The next wi^rds relafe directly to the devifes of trufts, 
and 1 own they go a great way f *rffat the fame words in a 
^vill -iLd/ih 'a! law*ivould create an ejlatc tall^ ought to he 
forfiueJhjihi* Lu.iity .rrn tkf!iy\fall und«i^ and 

are to he carried into furth,-r .rccutlm^ as in this pPifnst 
cafe-i fo as to carry an equitable £ "d. Now I» muft ob- 
itrv^c, that this prbpofition includes aii^r jfls, as well what 
have been called trufts executory* as trit.is executed; for 


the words are, which are to be carried into further execu¬ 
tion, I fear his Icrdfhip, for jvbol'i? abilities I ^ave the 
utmpft deference, had not, that cafe, been fully inform¬ 
ed of the precedents; for almoft every one of the aj:itho- 
^ritics of tlxis cogtrt, which I have cited under^my fccoud beady 
are direct contradictions to this propofition; and having 
already ftated, I now bnly refcr.to them. At tlic conclu- 
fion of the* general argunoent in this declaration, there is a 
tery remarllablc c»laufe: it being adsnitted that the 

debts and legacies are paidy thert fore the fame cdtiJkru£iion 
ought to be made as if no truji had been. His Ididfhip has 
thought fit to call in this rcafon in aid of his opinion, J3ut 


1 own i cannot conceive how that fubfequent fadl could 
vary, or operate at all, in the expofition of tlip will: but 
if it could, it diftinguifhes that cafe from the cafp now in 
judgment; for here the eftate is not fold, nor the truft 
performed. I way be thoughtco ftand in need of feme 
• excufc 
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cxcufe for dwelling fo long upon this cafe; but it has been 
fo much enforced, nnd relied upon, that I thought it* nc- 
celfary i and I cannot help adring one circumftan^ within 
my private knowledge. AftcA; this iroble lord was out of 
Ivis office, I have more than once heard him exprefs him- 
fclf very ftrongly, and very wifely, againft declaring ge¬ 
neral reafonings in decrees of this court, which poffibly 
might affect dther cafes not theA in judgment, and which 
confequently could iy>t have been fi^lly confidercd lior 
forefeen, 1 couldMiave wiihdd that his lordfiiip had not 
departed from that cautious rule in this inftap.cc. ^ 

|3ut, to add force to this precedent, it was faid at the 
bar, tliat the caufe was reheard again before lord Cow- 
per, when he came to the great feid a', fecond time, and 
that be vvas c'' :.vinced b^'iSvd HarcoAirt’s reafons, and af- 

firnitd the latter deo.ee nude fvA the reverfal of his own. 
* 

Eut that tfas'a miltake, for it never was reheard again by 
Imi C'Hvper j and indeed, fecond rchcarings are con- 
ti ir/to the gem-ral rule’s of this court; and therefore, if 
■ kird Cowpi '■ ever did throw out any thing like givjng way 
toy lo»-d Her'.rurt’s reaf®:i.s in that decree, it muft have 
been only olitcr. upon tlia occnfional mention of it in fome 
•ther.caule. And afr.’r all, lord Karcourt’s reverfal dr 
lord Cowper’.s decree does not {land in need of that de¬ 
tail of general reafon? to fnpport it, ’but may be maintained 
upon the foot of p{irticular<jdiftin'.&ions from other prece¬ 
dents, and is moll plainly diftinguiiEcd from the prefent 
cafe. . ’ ' 

SfiCfiNDLY, I come now to the fecond cprrftion arifing 
under this head,*, which if^-founded cn th^; difference laid to 
hav«> been cftahlillitd between trr'Jh executory and trujh 
executed —That tlic court has a greater latitude of con- 
ftruction to»anfwer the intention in the one cafe thaia in 
the t.tScr, 

Nobody can be more averfe jhan I am qriteta tnovere-, 
^lakc things fettled; bufi ciniwt find that this diftinc- 
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tlon haft been eftabliflied by any dire<Sir refolution ifpoTl 
the point, though mention hjis been iiftide/)f it arguendo^ 
and reafOTiS have fometimes mQw drawn from it collaterally, 
to ftrengthen decifions in cafes where a Qonveyance has 
been directed by the will, • 

If one was to examine this diftindfion tp the bottom, 
it might, perhapi^ found a little ftrange in the ears of 
lawyers, t^at fuch a diftifi6iion ihould be foiemrJy clla- 
bllflicd. ^ •• 

All trufts are in the notion of law •executory,, and to 


flfc executed*in jhis coi*j»t by fubpoena, as the old books 
fpealc. At common law every ufe was a trufh l-ijcn 
came 27. Hen. K. and executed the legal efeatc to the ufe, 
and conjoined thedi tdgether, l^hat ftatute mentions tr2^ 
as well as ufes’, and a truji executed is, iiT^fbridhncfs^now 
a legal eftate ; and therefore, in order^o .bring it into tlw 
jupldidlion of the chancery, it muft Ije executory, i. c, the 
Jegal eftate muft W'ant to be cxecjuted to the trvft, and a 
conveyance lo be decreed. I'hcrefore, one effential fwrt 
of the \ruft is, that the tiuftec is to convey tho eftate at 
fome time or other: fomctim*es it is to be doftc fooner, 
fometimes later; and this, whether the teftator has aii c<ft;ed 
^ it or not; and fo much every teftator is ptefumed to'know. 
One may, therefore, reafonahly douht how*it can make any 
fubftantial difference, whether the teftator has rn words 
directed y conveyance for nof; fmee the law, i. e. tlic 
.courfe of tj^is couyt,*takes ivoticc, that the teftator couid 
not intend his eftate fhdukl always remaui in tliy trufteo, 
but that one principal confidence repofed in.them is to 
convey. • • • • 

I iyvVE fald, one may rcafenahy doubt of this', Sxl I 
chufe ndt to carry it further at prefent, out of deference 
to tliofe great men who have laid any weight oft tjiis diftinc- 
tioii. ■^'he cafe wherein the moft is produced oji this fob- 
jeit, is thafc of lord Gipnorchv v. Bofville. What my 

•' ‘loii 
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lord Talbot faid in his argument in that caufe relative t<$ 
chat point, is il'atcd to me th^is: j 

“ There is another quer!ion, viz. Ktow far; in cafes 
“ of trujis exeiutary^ as this ft, the tcftator’s intent is to 
•J prevail over the Itrength and legal fignification of the 
“ virords ? I repeat it: I think in cafes of truJls executctl^ 

“ or immediate devifes^ the conflruilion of the courts of 
“ law and equity ought to be the fame; fof there the 
“ tcilator does not fifppofe any other con'/cyancc will be 
“ made: but in executory trujis he leaves fomewhat to be 
“ done; the trulls to be executed, in a i^ore* carcftil afld 
“ accurate manner. « 7 'l\e cafe of Leonard v. Com. 

“ Suflex, had it been by aft executed^ would have been 
“ an eftate tail, and t he r eftraint 'had been void; hut 
“ bemg ae. executory truji, tlie court decreed according to 
** the intent, as jt w.is found exprelTed in the will, which 
“ muft now goveriji our conllrudtion. , And though, all 
“parties claiming under^tiiis will are volunteers, yet are 
« t^py intiflcd to the aid of this court to direft their truf- 
“ tecs. tI have already laid \vh;.t 7 Jlmld incline if this 
“ ^fras* 2Xl^immediaie devife ;* but as it is execittory^ and that 
“ fuch conftruftion may be made, as that the ifllic mav 
“ take without any of the inconvenieivics, which were ^ 
“ the foundatiolu of the refolution in King v. Melling’s 
“ cafe, and that the tellator’s intent is plain the ill'uc fliould 
“ take, the conveyance by being hi the common form, viz. 

“ to lady Glenorchy for life, remaihder to her hulband 
“ the lord Glenorchy for life, remainder to the firft and 
« every' other fon, with a remainder to the daughters, 

“ will bell ferve* the tcllacor’s intertt.** » 


Nobody can pollibly have a greater deference for 
my lord 'ralbot's opinion than I have; but I think his 
decree fo right in that caufe, that it did not want the aid 
of the difeinftion there made. Confider, then, how far 
it amounts to a pofitive opiiiion^ even to conclude him> 

m ' 

The 


V 
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Th 5 firft words, indeed, as ftated, are thefe’^ “ I think 
in* cafes of trujls executed or immediate ^evifes^ the con- 
« ftrudtilpn of courts of hcst ^nd equity ought to be the 
“ fame j for there the teiiJxor does not fi^pofc any other 
“ conveyance will be made.’* , 

But' I think, I have proved that tl^ fcftator is, in 
moll cafes, prefuihed to,fcnow, that at fomc time or other 
a further conveyance muA be made. 

‘Immediate!.^' after, his lordflftp mentions the cafe of 
Leonard vT Com. Suflex, ajid fays, ^ Had that been by 
« aSimexecutedy it wouU^ have been an etlate tail, and the 
rcl^xaint had^been void.” ^ * • 

If by ac} executed is meant a deed in the tellator’s life¬ 
time, which is the pwper fenfcjotthe words, it is certainly 
light j for all fuch reftraints of alienatioulPi^'«id a^com- 
mon law. But if it he meant onfy--<». devife to truji^s 
iqjpn an immediate trujiy without expj-efsly dir*£iing a con-- 
%’eyancc^ 1 beg leave to doubt of jt; and whether if fuch a. 4 
claufe of reftraint had been a devife of a truj} cxccufei^is 
it is called), the court, when it had decreed convey- * 
ance, would not have been bbund ’ to decree ft in ftrict 
fettlemeiit, as lord Cowper did in that-eafc ? He adds- 
further: “ And though all parties claiming under this will 
‘‘ are volunteers, yet they arc entitled the aid of thi» 

“ court to diredt theif truftecs.” But can this differ the 
cafe of what has been c^ed aA executory, trujl from an im- 
^ mediate devife in tfuji ^ In both cafes the parties are 
equally intitled to the aid of diis court to diredl, their truf¬ 
tecs in making a conveyance. 

But towards the efld it appttts, that*lus lordihip had 
not l^mcd any fixed opinion to bind himfelf upon this 
j^int i for he lixys, / ha’ue- already faid what / Jbeuld in¬ 
cline tOi if this was an immediate devife. fhews iC. 

was only the prefeiit inclination • of his thoughts, without 
having abfolutely detern^ined his judgment upon thatpar- 
' ticular point,. * 

And 
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And indeed it appears, that he afterwards relaxed from 
thisj for in th/? c&fe of Withers v. Algood, which wa*} 
decreed near two years afitiWards, 4th July if35, and 
has been already^ dated, his lormhip made the like conjiruc- 
tifn upon a truft in a deed, wherein there was no direc¬ 
tion of a conveyance, nor any thing to diftinguifh'it from 
what has been called a trujl exeev^ed. * 

In the cafe*of Papillon v. Vcf/ce, lord King, who v/as 
very favourable to the,fti iiff rdles of Jav**}' neither founded 
himfelf upon, nor rtiade any fuch diftindlion; lor, accord¬ 
ing to a. Will. 478. (which agrees with my memory^)’ 
he J^ys, “ The diver(ity is, where a wih pafles a legal 
“ ejiatey and where it is only executory^ and, the party 
“ muft come to tliis coi^rt in order 6o have the benefit of 
the will^” in the latter cafe, the intention fhall take 
pjace^ and not the rdles of law. Here he explains what 
he means by the word executory.^ i. e. where the party 
come to this court to have the benefit of the will ; and that is 
the,^afc of ail trulls whicli mud be executed by fubpoena. 

I HAV^ now gone through the general reafonirtg upon 
the cafe. *'But there is one thing dill behind which is par- 
ticular to this^ caufe, and, I really think, dccifivc as to 
the determination which ought to be made* 

1 LAID it do\«(i at fird, and in this I entirely agreed 
with the mader of the rolls, that nothing which has hap - 
pened fince the death of iftr. Bei^amin Afhton can vary 
the condrudlion of his will, or the cdhfequentifil rights of, 
the parties; but the determination of the court mud be 
the fame as to all legal and equitable confcquence, as if 
Benjamin Baglhuw, the tdevifee, *had been living, and 
now <comc to this court for a decree. 

This being an allowed and undoubted principle, I wiU 
now confidei* what mud have been done in cafe Benjamin 
Baglhaw' had, at this time, been plaintiff, and praying of 
the court a conveyance of this i^oiety of th&iedate upon 
the foot of the will. If thatf had been the cafe, the court 

mud 
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mull have decreed the furplus of the money arifing by 
lale to»be laid out in the purchafe of land^ and one moiety 
of thofe lairds to be conveyed ^the ufe of Benjamin Bag- 
fhaw, with remainder over./ Then the queftion would 
have arifeii direSlty^ Whctiicr the remainder in the fruf*^ 
tees to preferve contingent remainders, which (lands in the 
will, (liould have bfieii inferted in that conveyance, or left 
out ? If it ought to have het\i inferted^ then thft next limi- 
tatiiJn of the* ufe riuft^have been t<i,the firft and every 
other foil of Benjamin in tail* general, with remainder to 
hi^daujfiters in tail, as tenants in common; for the court 
would not have direi^cd a conveyance to ufes to be m^e 
to Benjamin Bagiliaw for life, with remainder to truftees 
to preferve contingcAt remainders during his life, and after 
his deceafe to the ban- of his dod}^ in thc««5ry w'ords df 
the will. * ^ , 

'1'his is clear, becaufc it would be ablurt and con¬ 
tradictory. It would be inferring a claufc in a deed to 
preferve contingent remainders in "that deed, when tlierjj^ 
were no contingent remainders in it to be preferve^. This 
v/as exprefbly agreed by lord King in Papillon 'ypVdytSe. 
His words were, as I took them from his mouth, “ If this 
“Conveyance ihould be made in the words of the .will, 
it^ would -be a very blundering oncy and tlj^ac court will not 
“ decree that contrary t6 the intention of the teftator. If 
“ it ought to have been left outy then the limitations of the 
“ conveyance muft ha'^^e been framed to the ufc of Benja- 
min Baglhaw for life, without impeachment of wafte, and 
“ after his deceafe to the heirs of his hodyy with tke other 
“ remainders over.’,* According t<i thefe words, an imme¬ 
diate dlate tail in pofTeflion would have been veiled* in 
fiei^affnn Bagfhaw. 

/n one or the other of thofe ways muft the conveyance 
Jve been framed; for I can think of no third.mcthod. 
Now take it which of thqfe ways you pleafe, the court 
’ Voi. I. . F f* milft 
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maft hn\'e departed from the words of the will, an<! 
then the queftion qomes to this: • 

Whether the court ought to have departed^rom the 
words ot the will to corr.rly with the teftator’s intention, 
or to'contiauict and defeat it? 

And my opitiion is, that if I am in any cafe oWiged to 
depart from tfie ftritfl: words of a will, I am bound to do it 
fo as to coiftply with and fujjiport the teftator’s intent, 
rather than to contradjpt a.'ju defeat it; q^id I IkSu with h>rd 
Hale, in the cafeef pibus r.'Mitford, i. Vciit. 378.^‘ If 
“ wc can by any means ferve the intent o/ the |»artij;^s,'’ 
“ wc ought to do it as good exjwfitors; «for, as lord Ho- 
“ bart fays, in conftructidn (even) of deeds, judges do no 
“ barm, if they are ojiuti in ferving thv. intent of the par- 
“*ties, witijr«i>.-vioIatin^^y law.” 

^ To this it has betn objeeffed in argument at the b.ar, 
that, fuppi.fifiy,"lhe court at liberty to vary from the letter 
of the will, yet ftill it muft adhere to *that which would 
be the legal operation 6 f the words of limitation of the 
truft, rvhen they fti6uld be re^Juced into a comjnon-law 
coAveyai;.ce. . 

I DEMY this propofition; and I think I have difproved 
it both by reafon and authorities. But, fdr argument fal^', 

admitting the ,general propofition, the court .could not' 
* • 
have done it in the prefent cafe, leaving out the re¬ 
mainder to truftees to prteferve contingent ufes, without 
conveying to Benjamin Bagfliaw' a* different legal eftate 
from that which the words of the w'iU*would*^have carrieci 
if it h^*been a legal devife of the lands. In Coulfon v, 
Coulfon the d^vife was ^ of a legs^J eftate, and the'words 
thcvfame as in the will; but all the judges of B. R. held, 
“ That by reafon of the remainder to the trufteelf fgc- 
“ ferve contingent ufes interpoftng between the devife^to 
Robert Coulfon for life and the fubfequent limitatio i 
“ to the heirs of his body, Robert took an eftate for litJ 
merged by the devlfc to the heirs qf his bqdy, bu ■ 
V “bjr 
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by that devife an eftate tail in remainder vefted in the 
“ faidiRobert Coulfon.” ^ 

The c^nfequence of this euinion is, thSt if die court, 
in framing the conveyance i/ the cafe fuppofed of Benja¬ 
min Bagftiaw being before the court, had ll^ft out the re¬ 
mainder .to the truftees and their heirs during the life of 
Benjamin Ragfliaw^ to prcfcrve the contingerft remainders, 
which, in purfuing the laft|r method, they certainly muft 
have done, #hey would have given Benjamin Bagflhaw not 
only a diffcr(^t equit^le cjlaie^ but alfcj a different legal 
from what the words, as they fland in the will, 
would !iavc givc^i him. “I'o explain this: By the legal 
operation of the words of the Will fie would have hatTan 
eftate for life in pojfjfon., not united with the inheritance, 
with a remainder to truftees and-their hcir;i,^uring his life, 
with a ranaindcr to himflf in tail. •But by 7 ii?li a^on- 
vcyancc by deed as is contendgd for 01/ Abe .plaintiff's 
parf, he would have had no particular ejlate for lifc^ but 
an imrdcdlate eftate tail In poflclliMi. 

Hence it clearly appears, that if,•in the prefent cali?, 
the court had directed the conveyance to the uj^ ofBgn- 
jmiin Bogjhavu for Ufe^ and after his deceefe to the heirs 
of his body, it vwould not only have departed from the very 
•words of the will, but alfo from the legpl operation and 
effect of thofc words, and confequently fiave contradidfed 
the teftator’s intention, accoruijig to the conftrudlion of a 
court of law as well js a court of equity. 

• But thif I can#iot think• myfelf warranted to do; and 
for all thefe reafons my judgment is, • » 

To reverfe fo much of the lafl: decree made at the 
Rolls^as <fier/ffm,\hat benjamin* Bagfhaw took an eftate 
tail bj^e will of Benjamin Aftiton ; and as diredls, that 
o« moiety of the clear furplus of the purchafe money 
1 ^ paid and applied according to die will £f jBenjamin' 
iBaglhaw. 

1 • .Ff^ 
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And Inftead thereof, as all the particular limitations in 
Benjamin Aflitoiv’s will are, by the events which have 
happened, fpent and detersn ned, I mull decree^ that one 
moiety of the clear furplus oV the money arifing by fale of 
the truft eftate in quelfion be paid to the defendant John 
Spencer, the heir at law of the telUtor Benjamin"Afliton. 
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CASE 871 the OPERATION of the STATUTE of 
USES, //j^DOCTRIJsrEfl/* EXECUTORY FEES, 
and PO’^VERS of REVOCATION; with the Opi¬ 
nions offdr, ISODTH ^(ind o^erjearned Counsel 
_ thereon *, 


^ TENANT in tail, and htr hTifband, by articles pre¬ 
vious'to theij! marriage, agree to fettle an eftate to 
ufes. and her hufband join in *mak.ing^^^ tenant to 4 he 
prtecipt’i and fuffering a recovery, and declare^e fame to 
fuch ufes as they, or the furvivof of themj fhoyld by deed 
or Vill appoint. "Then, in purfuancef of the articles, they 
make a Icttlement, and appoint tile premifes to the ufe of 
the int^mded huiband for^ life, remainder to his wife "for 
life, remainder to truftees to [yef'^tye contingeq^ rsmain- 
Jers, remainder to the ufe of tiie articles, referving a power 
*o the two truftees to prelerve remainders, in whom no 
fc cllate was then vefted but by way of remainder, to fell 
ahdreonvey, fo as the money be laid out*in the purchafe of 
other lands to be fettled to th^ fame ufes. 

Can fuch truftees convey a good eftate in fee to a 
• purchafer tinder the peewer, having no eftate vefted in 
them? • • 

By the old law no jee-fimple could be limited upon or 
afteta fee-fimplc j but fmee the ftatute of ufes, executory 
way of ufe have not only been allowed, but are 

* The following elaborate opinion of Mr. Booth was Sr(i publilhcd 
fiom the original copy in Mr. Booth’s hand^writing by Mr. Hilliard, in 
bis valuable edition of Shepheard's Touchftone, but is here given with an 
Additional poftfeript, and further opifions on the fame cafe. 
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become frequent in all convepnccs, operating by way of 
tranfmutation of ppii'effion •, the ufes are ferved out df the 
feifin of the feolTecR, grantacs^;, releafees, Sit. In rdl future 
or executory ufes, there is, till* inftant they come in ejjey 
a fufficient degfec of foifin fuppofedtto be left in the feoffees, 
grantees, &c. to knit itfclf to, and fupport thofc'ufcs; fo 
as that it may be truly faid, the feoffcor; or grantees fland 
feifed to thoftf ufes ; and then, ji^y the force of the Ifatute, 
the cejiu)' que ufe is itjimodiatLly put into the’actual pof- 
feffion. It is wholly immaterfal how, or by'what means, 
the future ufc comes in ejJ’e^ wlictlier by moans of fome 
event provided for, in cafe it happened, irt tlie creation of 
the ufes, which event may be called the a^t of God j or 
by means of fome work performed,by'nny certain perfon, 
for which pro'tif.on was likcwife made in the creation of 
the ufes, which may be called the a^f of man : in cither 

’ t 

cafe the ftat:ute''optrates the fame way; for the inftant the 
future ufe comes in either by the ad of God or by 
tlif act of man, thc'llatilte executes the pofleflion to the 
, uic, aud the ctylny ^ue ufe is /leemed to have the fime 
t‘fiiUedn\hc lands as is marhed out in the ufe by the deed 
that created it. When the ufe arifes fiom an event pro¬ 
vided for by the deed, it is called a future, a contingent, 
an executory uf.': when it arifes from the a£t of fome ^ 
agent or perfon nominated in the 'deed, it is called a ufe 
arifing from the execution pf a foi/urr. In truth, both are 
future or contingent ufes till the ad is done; and after¬ 
wards they are, by the operation of the fta^ute, adtual' 
eflatcs:. but till done, they arc in fufpcncc; the one de¬ 
pending on the will of Heaven vjhether the event fliall 
happen or not, the other on the will of man. 

Whilst Aefe lalt are in fufpcnce, they arc called'^;x«>x;- 
tn. It is abfolutely immaterial to the creation of thi\. 
powers, whether they arc referved to the parties that cre-\ 
ited the lifes, or to any one having any adual ufe or I 
.eftate under any limitation ^’n th& deed of ufes^ or to the \ 

feoffees, •' 
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feoffces^^ grantees, or releafees, or to an abfolute ftranger, 
7 'hey all operate the fame way; indecd^they have different 
names, apeording as they are r^iferved to thi perfons afore- 
fiiid ; and different rules arc eftablifhed for their interpre¬ 
tation, as they are of one kind or anotHer. Some are 
powers •appendant, fomc are powers in grofs, fome afe 
powers collateralbut ftill the ftatute exociftcs the pofief- 
fion to the ufe that arifeS^on their execution, in the fame 
mlnner ariB by tly fame method of operation. Sir Tho¬ 
mas Jones >10. How and Wingfield., 

• Ev^ry i^ittlement made with fkill for thefe laft hundred 
years, can furnilh fomcfhing by way of example to illuf- 
tratc thefe principles, 'fake^ a'ftttJcmcnt made befor? the 
fhitute of Icing W'illiam III. to enable poflhumous children 
to take as if born in the life of*the fat^r, you willjind 
it perhaps thus: to the ufe of the intended Titffband, and 
his heirs, till the intended matriagej aft'”' tljp marriage, 
to*the ufe of the'faid hufband for life,*remainder to truftces 
for his life to preferve contingencies j remainder to the ufe 
of fiicj^ hufband’s fii fl aiid other fons born in his life-tiftie 
in tail remainder to the intended wife enfeinte ^ hi^ death, 
•snd her affigns, till the birth of one or more poflhumous 
•fons, and fro* and after the birth of any fuch poflhu¬ 
mous fons, to every of them fucceffivel^ in tail; and for 
default of fuch ifTuc, to the ufe of all anH every the daugh¬ 
ters of the hufband \\s Jenantj^in common in tail, with re¬ 
mainders over i and with powers for the hufband, during 
his life, t 5 make'leafes and powers for the guardians of the 
infant fon, when their eflatcs take cfFcdl in poflefHon, in 
like manner to makejuch leafes, &c, 

HerEi under the limitations of thefe and fuch Uke fet- 
^'Wfffbnts, you will find the ufes continually to vary, and 
all to arife out of the feifin of the releafees: before mar¬ 
riage, the intended hufband is feifed in fee j then, upon the 
marriage, his eflate in fee ceafes, and a new ufe fprings 
vp, under which he is tenan# for life, with the further ufes 
^ * Ff4 
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in contingency; then on the birth of a ion, that fon be¬ 
comes tenant in tail, and alfo on the birih of every other 
fon, a new ufe or eflate inTcmainuer firings up^to every 
fuch fon in tail; on the birth of a d:.ugnter, fhe becomes 
intitlcd, by way of ufe, to a remainder in tail; on the birth 
of another daughter, that laft remainder in tail ceAfos, and 
both daughters become intitled, by way of ufe, to a te¬ 
nancy in comVnon in remoindt,rnn tail; then if the huf- 
band dies leaving a qh'Id in Centre jnuU-is^ a ufe vefts in 
the mother till the ‘birth of that child; and then that ufe 
devefts, and the fame event carries an ellate tail to that 
child. So where the father makes a leafe under hispov/er, 
a ufe vefts in the Icfl'ee for fuch eftate as the leafe gives, 
and fuch leflee’s uf; or eftate takes jdaefe bef/re and fettles 
itfelf over all ufes: if is the fame as a leafe made by a 
^uartftiin to any of the infant children (which guardian is 
a pcrfctl ftcangfer to the parties at the time of the original 
fettlement); there the ufe or eftate given by the leafe 
made under the power o(>er-reachcs all the other ufes, and 
, takes place before theVn; and thj-s is done by the operation 
of the'ftatMte, juft in the fame way as any other ufe would 
arife, under any of the limitations contained in the fettle- 
ment. 

Feoffment to r/. and his heirs, and if B. pays lOo/. to 
y, S. then to the ufe of B. and his Heirs: here on the pay¬ 
ment of the money the eftate of-./ ceafts, and the ufe 

^ " I 

executes in i?. and his heirs. T his cafe is cited in many 
books; and the cafe of Lloyd and Carew, in Sh. P. C. 
137, 13G.' is to die fame effeft. 

ji. levies a finy of the njanors of D. aryl S. and declares 
the u/e by deed, as to the manor t)f D. to the ufe of B, 
and his heirs j and as to the manor of S. to the ufe'^^i' 
and his heirs> till B. or his heirs are evii^ed by the wife ok 
A. of the laid manor of D. and after fuch eviiftion, to the ' 
ufe of B. and his heirs: this is a contingent ufe of the 
manor of 8 , fo that a ufe Vtill veft in B, v^henever any 

eviiti;^ 



ev»c' 

Abr*. 


hfl 
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happens, and then the ufe in jf. cer.fviS. 2. Roll. 
792. In fcttlements' on younger*fonj of peers, or of. 


dignineJ^ pcrfons, there are ffequci’.ily provifions, tliat if 
fuch a dignity, or fiich a family eftate, detrends oji them, 
then the ufe to them to ceafe as if they were dead withoMt 
ifTue, alid then the premil'es to go over to tjie next in re¬ 
mainder : this is rSi adlu^ revocation when the contingency 

happens. \ 

* ® • 

*It remains on^^ fhew,* that only the haj^penlng 

of an event ^y the aft of God, but alft the performance of 
«nv ]|^rticvihtr aft by a^ilranger, will dcvcll an old ufe, 
and give birth to and efiabllfli a one. 0 

Now, powers of revocation do, in their execution, ope¬ 
rate this way, and d® deveft or gcpcal and determine the 
old ufes, and fet up and eftabliiti new o®oi «3fe'hc execu¬ 
tion of thefe new ufes is, by force of the ftati/te, juft«s 
thjj execution of contingent or future ufes. *The books 
fay, that w'hen a power is executed it becomes a limita¬ 
tion i but as thefe powers of revocation are, in faft, gene¬ 
rally r«ferved to the grai*tors as fir'c owners of yhe eftate, 
it may be proper to fliew that* the books make ^lo ^iifinc- 
tion, but allow all kinds of powers to be limited to ftran- 
gers; and nothing fuits this purpofc be ter than to cite the 
* lyords of lord Hale, in the cafe of EdvaSrds and Slater in 
Ilardres 410. 415. ^l^wers to raife eftates arc cither fmpJj 
cdlateraU as where a p*rty thJt hath fuch powers has not 
even had any efiate*in the land; as where fuch power is 
referved to a ft ranger, rfnd there it cannot be deftroyed by 
fuch ftranger, becaufe it is but a bare non^inationj or 
not Jfimply collaterals which are^of feverid forts, not ma- 
teriM to this purpofc. * 

. ^Iere you fee lord Hale takes it for granted, that a 
^wer to raife ufes may be referved or limiteti Jo a perfeft; 
ftranger. 

Lord Coke’s opinjpn in Co. Lit. 237. is the fame. 
He tells you, that powers in voluntary fettlements are 

^ founded 
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founded on the ftatutc which cxccutcf. them as them 
he explains XhtnaUtre of powers of revocation of ufes,' and 
what conilqucnces art* incident thereto, as that t.tiey may 
be rtlcafed or extin?uii!icd when referved to the original 
grantor, or to any c’lc claiming any eftate or interei'l in 
the deed ; but he f.iilii, if he rhat hath power of revocation, 
hath no prrfnt intcreft in the land, nor Vy the cellbr of the 
eftate /i:all have aothi'r^y then /*.is feoffment, fine, fee. of 
the land is no extingu-iAliment of hi;^ ptywer, bccaufe if is 
merely cc.'Iahra/ to'the land: ''If a power trf revoke ules 
inay be reii-rved to a llraj’.ger, z. power to raid* or appoitr* 
futu’-e Lifes for a particplar purpol'e, may furely be referved 
to a ftranger loo. 

The referving of powers of revocathai to the grar.tors 
or oriciratL if.-fs of the land, tiiough checked by rc- 
q*iiring the confent oi the Irufiet';, li.ith of late been dif- 
ufed in fctScmcntc, bccanfe doubts have arifen, whct;hcr 
fuch fettleincnts are not fraudulent within the ftatutc of 
Elir.. Sec fir I'homas Jones 94., 95. Bullet and 
\Vaterhoufe. - «■ 

F OWE its to enable grantors or owners to revoke, or 
to fell or convey in exchange, f.rji fettling ether lands of 
equal value to the fame vfes^ have* been found inconvenient; 
bccaufc, though "it may be cafy to fell an cllate^ and lg.y 
out tlic money in the purchafe* of a new one, yet it is by 
no means eafy to fettle a ifcw eftatc before you have fold 
the old one. Few people arc in circianltances to buy new 
eflates till they have fold their old* ones. 

But' the vefting a power in the releafees (who them- 
ielves have a fcirtilla jurh to ferve^ind feed the ufes when 
they'arife) to fell and convey; and adding, that wheti they 
receive the purchafe-meney^ and ftgn a t'eceipt for t}je*fih te 
under their handsy the releafees /hall Jiand feifedy and thf 
conveyances /hall enure to the ufe of the purchafers in fecy^ 
with proper trufts concerning the laying out ♦he purchafe- 
iponcy; this answers evei’y purpole. 1 found this nw- , 
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thod and praflifed by mr. Ward and others long 
befdre my being in bufincfs, and I always^ ufe this mediod 
to this day. • 

Lincoln’s-Inttf 2 ^^ ytiKc, J. BOOTH. 


P. &. Powers under wills are not like powers under 
<x>nveyanccs, optarating by way of ufe. 1 he execution of 
a power under a devif-j is^not the limitatioif ct an ufe} noj 
nftt whcn%e dcjtife js to ufes. Ajj^^hure there is a devife 
to J. S. and his heirs to tHe-ufe of A for life, remainJer 
<o 5., in tail, with power, for J, to linyt a jointure, or 
leafe, or charge; here there wiU be no feifin in S, 
confequcntly no fuch ufe in A. and B. as is executed by 
the ftatute of ufcs i .confequcntly, the execution of the 
power is no ufe, it operates as devifeSfciid"5*jhe Statute 
of Wills*. 


J.B. 


4^r. Filmer’s Opinion. 

7 'IfOUGH the potv^r given to the trufe(ys jn this Opinion of 
cafe is not appendant to an}' ettates in the laiidf yet 1 ap- f*-™®*’* 
“jjTchcnd fuch collateral pov/cr will enable them to convey 
a u’ood eftate in fee-fimple to a puroH.iferj and though it 
^ he not exprefsly mentioned in the powA that the ufes of 
the*fetllement feiall ceafe, yet it being declared by the par¬ 
ties to the fcttlcmcnt, that afftr fuch conveyance the land 
ihali be to the ufe df the purchafer difeharged of the ufes 
in the fcttlcmcnt* they’mufe necellarily ceafe, I think, as 
fully and cffbaually as if it had been fo exprpflcd in the 
povver i and I tliink there is no«doubt but the ufes of a fct- 


^ it is remarkable that this Poftfeript is not affixed to the original 
ibpinion in the hands of the Editor of The TouchJlone, but is found added 
Ao different copies of it in the hands of feveial eminent Con«yancers, and 
f was firft given to the public by Mr. Butler in bis note on Coke LitUeton, 

I 278. a. • • 
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tiemeiit may, by agreement of the parties, be n>?tle to 
ceafe, and enure to another in a reafonable time. 'Sec 
Show. Pari. Cafes 137. •' , 

June 26, 1761. BEV. FILMER. 


•'^Opinion of Mr. 

Jhoks. 


8iKw.P.C. 137, 
1*1). Caf. Abr, 
a6o. 

)^'C>iiiCb.jL6. 


Mr. Banki in Aufwer to the above Opinions. * 

f 

IT may be ohforveil, that the laws of executory devifes, 
and future and fpringing ufes, ^rc now well known and 
eftabliihevl. In Monfci«t/e’s cafe, 6. C o. Rep. among other 
cafe*!, it is well knoiJvn and fettled, that every fife ought to 
be niifed by covenant out of the eftate of the*coveni>ntor, 
or bv feoflnicnt, fine, ,iic. (by tranfmutation of pofl'ef- 
fion) out of tlie eftate of the feoffees and conufees, &c.; 
and that a contingent fe?-fimple may arife out of the firft 
fee, whertv-t^-.; contingency is to happen within one or 
more life or lives in being, is not to be doubted. It is lb 
fettled in Lloyd v. Carevv, but it is not the prefent cafe. 

It is alfo well known, that where the ufe comes in ejfe 
cither by the act of Gotl, i. e. by death of the parties, or 
by aCl of man, the flatute operates, and unites the eftate 
and'pofl'efSori to the ufe, unlcL the a£l of man is fuch as 
is n(»t warranted by law, as being too remote. It is alio 
well known and cftabliflied, that powers, when good in 
their creation, gsyen to carve out particular eftates and 
intcrefts,. take place of all ufts executed, and operate by 
way of infection or ingraftment upon the original eftate 
of the feoffee, grantee, &c. but do«not othc'^wife afteCt, 
abridge, or deftroy the ufes created in remainder: they all, 
fiibjeil to the particular eftates fo carved out, ftand good as 
in their original orcation, xuitil revoiaed or declared to ceafe 
by vktue of foine power referved for that purpofe, except 
in the cafe of a contingent fce-fimple, to arife out orjl'^Cr 
verfion in feGrriinplc; but in that cafe there is always a de-» 
claration that the reverfton in fee lhall ceafe, and the pre-^ 
mifes remain to the party who is to take the npw-exqcuted j 
ufe upon the contingency happening, as may be (qcn in y 
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Ac of Lloyd and Carew, and many otliers. With 
refpe(^ to tlie feveral cafes put upon the Jlatute of lO. and 11. 
king William, I think they (^ire right; and had the prac¬ 
tice continued to this day, it would have prefcrved the 
eflatcs of many children who have been tlcfeiUed of their 
rights,- contrary to the words of the ftatute,- which is 
clearly intended tp preferve the rights of' fo*ns born in t!ic 
life of the father, although a recovery were^ fufFortd before 
their bird!, as if^the^ ha() been p^^lhumous children j but 
no cafe haa yet happened to- try this 4’ucftion, being cafus 
out,of the ftatute: but thefe cafes go no further 
than to (hew Jthat an ufe might be limited to one in fee, 
or for life, upon a contingencj^ wTiich might or migfit not 
happen in ^a £ho{t time, or within tlie compafs of a life, 
and therefore good, as in all cifes of fet^lrments, when the 
fee is limited to the grantor and Ms heirs until fliarria^e; 
and after marriage, then to other ufes which take cfte>Sl 
immediately j bfit there no prior ufe 5 are created and laft- 
ing, as in this cafe. The cafe put, of contingent remain- * 
ders ^ fons, is clear, ajid goes U(!on different princi^es- 
than the prefent cafe j but the;cafe put, of a dai^hter being 
► d* 5 fed in tail, and on the birth of another daughter the 
•remainder to the firft daughter in tail ceafes, I cannot ad¬ 
mit ; for the after-born daughter comes yi as a joint tenant, 
no^by of the eftate in a moiety, but by prior 

title out of the feifln of her fi^er, as fhe would have done 
in the cafe of coheirs by defeent: the firft, who had re- y ^ 
ceived th» profits of the whole eftate, would have no right i-'t- *' • >» 
to retain them to her own ufe againft the after*b©rn fifter, "afc oi 
as iji all cafes when lands defeend to the prefdnt heir until 
a qearer heir b% born, as was determined by lorc^Hard- 
w^ke, lord ch. juftice Lee, and mr. juftice 
in the houfe of lords 1752. 1.C0.95. 3. Co. 61. 11. Co. 80. 
and the a£k of parliament 1752. viz. 25. Geo. 2. c. 39. 
for explaining the ii. and 12. W. 3. c. 6. As to 
powers of revocation td ftrangers, it is too clear to adinit 

of 
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of any argument; nor is it now conceived to be nec^faryv 
as in this cafe there is no power of revocation at alld it 
is the want of fu'ch a [jower ,t.hat creates tlie doubt. And 
as to tlie powers to eiiabie grantors or owners to 'revoke, 
or to fell, or tb Cf)ri\ey in exchange, firft fettling any 
other lands to the fame ufes, tliey art clearly wrong, be¬ 
came this is a condition precedent, and I ^cannot lay I ever 
faw fuch a povaer. "i'ivj powers I have feen generally run 
otherwife, and arc cLr r'y adapted to prevent tkat incor- 
lenience * * % ^ a •... * 

They aie to join in a partition, and to that end to revoke 
and limit fuch new ufes as fnall be‘'propcr iljr ciTecling the 
partition, fo as the piciniLs to be allotted on fuch parti¬ 
tion be fettled to the former ulls. l'hc„jpowcro to enable 
the frruliees to feU are, firii: to revoke the ufes and limit 
the lamt- i.o themfelves 'in fee, in trull to fell and lay out 
the money arifing from the file in the purchi^f: of other 
lands, to be fettled to' the ufes of the land “revoked : fo'of 
powers to cxch-inge, v/hieh arc not attended with any of 
, tlie hiconveniences bciore luggeltcJ. Having therefore 
gone..L:irou^'h all the rcafonsjnade ufc c.l in fupport of the 
pcv/cv, it becomes, r»:cclTery for me, if poliible, to Cicw, - 
that the power is ineft'eclual for want of a power of revo¬ 
cation in the truftpes, (;r deebrationin the original power, 
that the ufes executed ihall ccafc before the new ufc ^ah 
arib cut of the cliatc of the^recoverer to the purchafer in 
fee, beiiig to take effjil not as a fcc-firriple out of a fec- 
f:mpL* open a contingency which muft happen in a rea- 
foiuble tioif', but after a general fiiilure of iflue: and in 
fupport of this opinion I wall conlidtT the operation of the 
recov<4'’;3^ The recoverer iff in iXiflcHida of the elfate 
which he g lined u.rder the tenant in tail; and as an o^i^te 
tall in fuppofiyon of law may continue for ever, fo every 
rccovcrer recovers a fee, out of which fee arc carved the ' 
particular ufes and cHates limited by the fettlement, and 
fotcewhat more. Every charge, Ibafe,. or intereft, derived 

out 
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. •ut oY^the eftatc of tenant in tail before recovery fuffered, 
flialii after the recovery had, take pliytc of the ncw-crc- 
ated ufes, and continue fo Ipiig as the recovery doth re¬ 
main inVorce. A power then is given to truitecs to fell, 
and after fuch file the recoverer fhall {bAd feifed to the 
ufe of tJic purchafer in fee, fubjeef to all ufes vrhatfojver 
created out of thg eflate tail, for the fubfeVjutut declura- 
tioii cannot reach it. CAjnfider it then as a»po\ver to ra:^b 
a fee out mf a fee upon a^continJiejK'’!, is :l;^re « •', cori- 
tingency hcfe to happen beiore tho fl'; c an arife, but tliat 
of failure of ili'uc ? H iiv/ can it anle \,h:.n the \titwle f^c- 
fnnple in the r(;poveror i^• limited to parllciihir l'Ics j:ow ry- 
ifting, or to ufes which might cVhl, cut r*' the 

cliate tail, j without an abb/lutc rcvocaLicn (.f tlio ufes? If 
not, then it brings it tc the que^.cn on whicirthc 

doubt arifes; that is, Wheincr the’v.-hcd ufes airtltn-r 
of the eflate of die recoveror iTiaj' detcnninc^by iir.plica- 
tidii of law nccfflarily operutiitg on l;he intent of tiie par¬ 
ties? It is faid by inr. I'ilnier, •that though it be not ex- * 
preb.ly^mcntioned in thejpovver that die ul'es of the fettle- • 
ment ihall ceafe, yet it iieing dedarefl iiy the ji-j/ties te the 
*" fsftleinent, that after fuch convviance t'le land Ihall be to 


*tlic ufe of tiie jiUrchafer, difeharged of tile uics iii the fettle- 

* ment, they mull ncccllarily ccafe as fuily and cHeclually 
as If it had been exprclVcd in the power; and he thinks 
there is no doubt but, the uf;s of a fcttlement ma)-, by 
agrecmefitjif the {^ri^tics, be made to ccafe, and enure to 

• another i:^a reaftanabie fime; an.i cpiotes, as an euihoritv, 
the cafe 1 have mentioned before of Lloyd and* <*arew, in 
Shojv. Pari. Rep. 13;^. To this opiciem, as v/ell as that 
of tjir. Booth, I^pay the utmofi: deference, and Ih^Id be 
a^iamed to fet up iny weak opinion againll them, if I did 
not think that the cafes on which they ground their opi¬ 
nions are not fufficient authorities. 7 Te cafe of J.loyd 
and Carew is clearly a condition annexed to a fee ariling 
«ut of a fee to take ?ffe£l lafter the death of the* fur- 




viv'or 




I • 

CASE 0?I THE LAW 01^ USES. 

I 

vivor of two tenants for life, there bein" then no,Mfluc • 
living, which was liKemcd a reafonablc tiine for a fpriftg- 
ing ule to arifo, Lut there is an cxprefs declaration that the 
firft ufe {hould ceafe. And in the cafe of Davis v. Speedy, 

' in the fame bool;, deurtnined alfo in the houfe of lords, 
there a dilHnctioji upon the intention of the parties i? taken 
betwixt a will ami a deed executed in tlic hfc of the parties. 

In that of a will, large allowanec^arc <dten made in favour 
of fuppofed iiitejitions ilie rules v,.f laev are always al¬ 
lowed to gc''crr. in’ thu conftrmition of deeds, and that 
againrt a purchafer wlio had been 30 years in<-pofleijion ;■ 
and iy that cafe it was fai^l, that as to the notion of a fpring- 
ing coiitingcnt ufe, it is han'.lv intcllip.'ible in ilielf; it is to 
empower them to fuppofj.- ijitenlions .where no le are ex- 
prcllt'd, and^ rahe ufes by iinplicatlon which never were 
dcftgned, occ. If this be fo, 1 think I am right in my opi¬ 
nion, that this power is not good in its creation j but yet 
^ I think, if wliat is faid in the cafe of Fitzgerald v. Fau- 
conberg, in the houfe of''‘lords, in 1730 (which mull be 
‘long fince the determination of the above cafes), be«right, 
i. e. '7hut\i f-crsj.yauce to dijjf. rent vus by a Jiranger^ in 
vittue of his power ^ 'ivouht he as effeciiutl a revecation as'^" 
eypre/s.'y ma(h\ tr.cnl lhall readily lubmit to Concur in opi-' 
it i» fo. mr. Filmcr and lur. Lootli, that the power is ' 

F. I.Jones, created. • 

#3* 

^ Cro. 47 a. 

144. 
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iS K L E^C T CASES, determined in ChaNCKRY tdy 
Lord HARD,WICKE,^« STATUTE OF 

MORTMAIN*. • 

• * ^ • 

Attorney Gener a^l v. Lor d ‘V^T^mou th, and Others. 

• • • • 

S IR^OHN JAP.IES, Jiite of Saint Edniunafhur}', hart. 

by his kft'wi'!, dated 15th !i^l:iy 1740, devifei to 
Richard Dalfon, James Caltliorp, and Jofliua Grigby (the 
executors his Wifi),* their heirs<ind alTigns, for the ufc 
of them, their heirs and ailigns, al^ anif cve.^y iJjj; ma¬ 
nors, mcfl'uages, ^ands, tenements, and hereditaments^ 
boti^ freehold and copyhold, and all his real eilatcs 
whatfoever, in trufl to fell and di(]?ofc thereof as A)c;i as 
conveniently might be after his dccer.fe, and to pay all the 
monies to arife by falc tlicreof, and the rents, iflues and 
profits in the mean time, nnd.utrtil fneh falc (alrfrcceflary 
bnarges dcdu£lcd), unto llich perfon or'pcrfons, and for 
fiibh ufes, intents and purpofes as he had thereafter given 
^he lame. • And then he bequeatlied 4<^o/. to hi.s late 
brother’s widow, Elizabeth James, :ind 4 OCO /. to- the faid 
James Calthorpe, and tcythe faW Joihua Grigby and one 
Orbell Ray;«ioco/. to be laid out bv them as a fund for 
certain charitable ules, vHiicli he forbore to mention bc- 
caul’e they knew his defigns as to charities; an<J likewife 
2d0oo/. to Joihua grigby for his# care anA trouble. And 
then he declared his mind to be, that his debts, fuTtcral 
expAiccs, and legacies by his faid will given and bequeath¬ 
ed, Ihould be paid and fatisfied by and out of «his perfopal, 

* The cafes here reported form a feiies of tlie princip.'il authorities on 
the fubjc£t: fubfe^uent to the A|;ute of 9 . Geo* %. called the Statute of 
Mortmain. * 

* VoL. 1. G g 
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MOATMAINV 


cftate, if the fame fhould be fufficieiit for that purpofe; but 
if the fame fhould /all fhort, tlien he further dcelaredy that 
fuch deficiency fhould be made good by and out of the 
monies to arife from the fale of ills real eftate, or of the 
rents' and prohts in the n.can time: and fubje «51 to the 
payment of his faid debts, legacies, and funeral expences, 
he gave and betjiicathed all the monies to arife by fale of 
his real eflaW, and by the rents 'and profits thereof in the 
mean time, and unt^Juch fa(c, a:’d aj/o all his perfonal 
eftate, unto the fal l Richard Dalton, James Calthorpe, and 
Jofhua Grigby, his faid executors, in truft,, to pay over 
•lie equal moiety thereof to the*^ governoss of the hofpital 

* I 

of Bcthlem in London, for the benefit, ufc, and fupport 
©f incurable lunacies; and upon truft to. pay o^'^cr the other 
nfoiety thjjreo&..o the Ircafurer for the time being of a 
Ibcief^^who call then'if' Ives the governors of Saint George’s 
hofpital near Hyde Parle Corj.er, to be applied towards 
carrying on the defigns cf the laid hofpital. 

And thereupon the Attorney general, at the relation of 
'the faid hofpital, tiled an information againft the faid truftces 
under faid will, and jgainft lord Weymouth and fc- 
veral other perfons, w'h(j claimed as heirs at law to theTTa'id 
teftator, and fome of whom had taken poh'cirion of his rCal 
cilate, prayingiJthat the tcllator’s eftate might be fold, and 
the money anilng by fuch fale, and alfo all monies received 
or to be received for mefiie profits until fuch fale, might be 
applied for the ufes intents and purpofes dir,edited and ap¬ 
pointed by the faid will, and to.fupply the dcfedl: of a fur- 
render df a copyhold eftate to the ufe of the will in favour 
of the faid chayltics; or jhat the y^hole real eftate of the tef- 
tatcr might be fo marfliallcd, and fuch diredlions given, as 
would beft anfwer the cliaritable purpofes of the teftasior. 

The defendant, lord Weymouth, as to fo much of the 
Lid information as prays that tlic monies arifing by fale of 
fuch part of the real eftate of the faid fir John James as 
came to the faid John Jati^sby purchafe, or which defcend- 
. cd 
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td to h;m on the part of his mother, and that the monies 
whick have arifeii or been received, Sr tiU fuch fale fliall 
be had arife and be received, by the rents and profits 
thereof, may be applied to and for the chasitable ufes in¬ 
tents and purpofes in the will of the faid fir John Jamd^ 
direclecf and appointed, pleads the ftatute tnadc in the 9th 
yc.’-r ol his pi\fcnt*Tiajefijj, entitled, “ An to reftrain 
“ the DifpgfiLion of Lands| whereby the fiime become un- 
“ alienable i” an^by^i’s anfwer le?S out his title to the 
premifis as heir to the teftator on the part of his mother, 
on a f8ppofit*ion that fir John James died without heirs on 
tile part of his father. • • 

On arguing this plea at Lincoln’s-Inn Hall, the attor¬ 
ney general! &c. on flic part of.fhe in^rmatlon, prefTcd 
that the plea might ftand for an anfw«r, alledging that they 
were iK)t fufficicntly prepared on~^ point of fuj^h import- 
anc'«; but the euanccllor being unwilling, they were 


obliged to argue it. 


Lord litirdwi /r. Chancellor. 


^ ^ SHOULD be very glad, if there was any doubt in 

this cafe, to.let the plea Hand for an anfwer. With liberty 
t > except, &c.; but where the court has no doubL it is 
^idt f^r their credit to let the parties proved; and to fup- 
pofe that I have any doubt concerning it, may encourage 
perfons tq try the experiment of leaving their lands to 
,charities jii^*this manner, when there is a certain way of 
doing it pointed out by the aft of parliament. • ^ 

An ohjeftion has firlt been made to this plea, becaufe 
ttle defendants ha\0e nof fufficientfy fhewnlihemfclves^o be 
heirs* at law, to Wrhom this eftate can defeend. But I am 
of Opinion that this is not material upon this plea, the de¬ 
fendants being ih pofTeffion \ and were they ftrangers in 
pofleflion, they need not have (hewn a title in themfelves, 
but a want df title in the relajprs, and have pleaded this 
aft of parliament by way of bar. Upon the merits there 

* , . Gg?, are 


• • 
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are two general confiderations: Firft, V/hat is the tri!« 
confl.ru(£tion of this,rii<Sl of parliament ? Secondly, What is 
the efFejSf of this will ? « 

It is infifted that the true intention of tiie atSl was, ac¬ 
cording to its title, to reflrain the difpofition of lands 
whereby they become unalienable j and this was tlic only 
intention of the a£f. •> 

But I ilaiiic the intent of the a6f is taken up much 
too fliort; for the tiilg,j.s no patt oft^he ait, anh lias offtn 
been determined not* to be fo,* nor uuglit it to he taken into 
confidcration in the conftruction of this a£t; fo*', origjnallvf 
there were no titles to the acls, but only a petition and the 
king’s anfwcr; and the judges thereupon drew up the a£t 
into form, and then added the titles aiv* the title does not pafe 
thc'lamc fcyjpis ai the reft'of the ail, only the fpeaker, after 
the acl*Is paficd, mentions the title, and puts the queftion 
upon it; t?Ier..fGrc the meaning of this is not to be 
inferred from the title, but we muft coniiJcr the air it- 
feif. It firft takes notice that gifts and alienations of lands 
in mortmain arc prohibited by divers v/holefomc laws, as 
pi chitrici}^ to the common’utility; and then it proceeds, 
that nevcrtliclcfs this public mifehief has greatly cncre^ed 
by many large and improvident alienations or difpofitioiis 
made by languiiiring or dying perfons, or by other peifoi’S,* 
to vies called (charitable), to take place after tlicir deaths, 
to the dilherifon of their liTwful heirs. The reafon of this 
Jlatutc was to hinder gifts by dying perfons oct of a pre* ^ 
tended cr^miftaken notion of religion, as thinking it might 
be for tlie benefit of their fouls to give their lands to cha¬ 
rities, which they paid no regard W in tjjeir life-timej and 
thercl’orc thea6f of parliament has not abfolutely prohibited 
the difpofiticn of land to charitable ufts, but left it td''be 
dojic by deed executed a year before tlie death of the 
gr.!ntor, and enrolled within fix months after execution ^ 
though this will render them eqpally unalienable; but the 
lc-"lfiature blended the two iuconvcniencics together, the 

aa' 
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act of languifliing and dying pcrfons, and the difherifon of 
hcira. * 

'rms being the general intention of tfte adf, What is 
ihc prov^ifion of it ? That from and after the 24th of June 
1736, no manors, lands, tenements, otef nor any per- 
ional aftate to be laid out in the purchafe of lands, {hall 
be given, granted^ aliened, limited, rclcafed* alTigned, ami 
transferred or appointed* or any ways con\«eyed or fettled 
u]K)n any^u'rfon^for /fay i'ftate gi^intereft, or any w'ays 
charged or i»cumbcred, ucc.* m trull f«r the benefit of any 
^.harltable ufes w^hatfoever. 

1'hese wools import' firft, that it fliall not be in the 
pow'er of any perfon to coiive^ tlfc lands themftlvcs* fc- 
condly, th^>. it fljaU not be in their power to charge or 
liK’umbcr them. •* • 

And therefore it mutt be agretd, that no "Hrian can 
charge 1000 1 . 500/. or even 100/. on any Laids of cver 
fo great v^aluc to* any charitable ufe \Vhatfocvcr. And the 
prefent cafe is ftrongcr, as it giv8s the w-hole refidue, aftcr^ 
payment of particular legacies', &cf to a charitable ufj: , 
not only the gifts of lands thcijifclves is made ■yidJijtthc 

• aiiJ, but even any charge out of them. .Then confidcr the 
fccraid quettioM, W'hjit is done by this will, and I am of 

« opinion that it is both a devife of the land itfclf, and a gift 
oT ti?e money arifing by the fale of the faud after payment 
of particular charges*contrary ^ the prohibition of the a<tt. 
Firtt, ittsa gift of^the rents and pionts till a fale; and 

* how long ft will be before a file, nil w'hat time it will be 
pottponed, nobody kiiow’s: no man has a right to com- 

^icl the truftees to fell, if they pay the debts and lega- 
cies^ but the chjfrity; and it-being a devife of the^ rents 
ai^ profits, it is a devife of the lands themfelves. Then, 
as to the devife of the money arifing from the fale, I do 
not think it ncceflary, in order to determine this quell ion, 
to fay, whether it is to be confidered as a devife of the 
land or money; but if tltib ail qf parliament did not ftaijd in 

G g 3 tlw 
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the way, the perfcn intitlcd to the reficluc mi"ht come 
.and pray to have the land in this court infl,.ad.of tho 
money, ami retained it as land; and the rather, 

as the teftator has giv,.it the* profits till fislc, lb th,'t he has 
made .them owners of the equity of the eftatesi and there¬ 
fore this is as firong a cafe as that of Roper and RatcIifFe: 
but 1 will not depeiid upon that cafe, becaufe I am of opi¬ 
nion, that whether this furplus is to be'tahen as money or 
land, it is juil the fame thing, jand, that the ac^ of parlia¬ 
ment is ftronp-er thall^’^that of iil^ and' 12. William 2. 
againll Papifts, for their difidoility was upon the perfon 
taking; and it was faid on his b half, that when ht came 
to ti.kc he v/ould have it as money, and the adt of parlia¬ 
ment has created no difability to take mone)% But here 
thg. difability is laid on'the perfon clevillng. The prohi¬ 
bition is- fliat no manors, &c. fliall he given, Sic. by any 
I'nanncr of words, or any ways charged or incumbered by 
any perfon whatfoet'cr, and the fiibr.'quent claufe nn'.kcs 
void all charges and iiicumbranccs for the benefit of a 
charity. 

Therefore, if fir John Jarflcs, inficad of devlfing the 
furplus, bad faid, “ 1 charge my real eftate w'ith the payment 
“ of icoo/, to a charity,” it would certainly have been void 
by th6 exprefs Vtrurds of this a6l j and will it not then be 
extremely abfurd*to fay, he fliall be able to give his yvhelc 
real eftate to be turned into money for the benefit of a 
charity r 

It is impofllble, in my opinion, to fay that bich a devife. 
as this t'an be maintained; and therefore I think it would 
be very wtong to let the plea ftand for an anfvver, which 
might lead the parties,, into further exjience, and induce 
people to devife their lands in this manner. 

^th Feb. PLEA ALLOWED*.' 

** On the hearing of this caufe, Lor d Hakowickk eAabiilheci the 
and direfted the trufls to be perforined, except as to the devife of the 
furplus of the real eliate to charities, &c.r S»'C Ambler't ktp. 25. 


SORESILY 
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• * SORESBY’anD HOLLINS. 

JOHN NAYLOR in I 733 j after tlie flatute of mort¬ 
main, mftde his will in thefc words: “ I will and defirc that 
my executors, within twelve months after “my deceafe, do 
fettle and fecure by purchafe of lands of inheritance, or 
othnivi/Cf as they ftiall be advifed, out oT my perfonal 
cflate, one annuity or yearly payment of yo L to be paid 
yearly and*diflribjitcdyror «^ er by4i4y executors, their heirs 
and affigns, fimong tlie poor and indi^nt people of Leek, 
«in th| coui;ty of Staflbrd, in fuch manner as they ftjall 
think fit; and •my will alfo is, that my executors do alfo 
fettle and fccurc one other annuity of 5 /. to be paid yearly 
to the vicar of Loerfe ^'r the time being for ever for preach¬ 
ing an annual fermon on every P2th dajfcof 0»Slober and 
the teftator devifed the refidue of h*s perfonal cftiLte to be 
equally divided between his mrc. Sorefbv and mrs, 

Hdlins. 

Lord Hardwicke. Chancellor. 

THE only queflion is, Whether thc .dcvife^f th* two 
annuities to charitable ufes is void by the late adl of parlia- 
^Ticnt ? 

It is. infified they arc void, bccaufe the direction of 
thcTlcvifc is to fettle hnd fecure the annuity of 50 /. by a 
trijft of lands of inKeritancej <ind though the words “ or 
“ otherwiljf” are added, they will not vai y the cafe; for 
‘ the teftator’s intention w'as to afi'urc the annuity out of 
lands of inheritance; but I am of opinion upofi this adt of 
^parliament, that the flevife is pot void^ and that there is 
no'authority to conftrue it to be fold by law, if if aan poL 
libly be made good, The adl is not aimed at perpetual 
charities, merely as fuch, or to pre\'cnt the eftablifliment 
or creation of them, but was defigned againft perpetual 
charities in land, and, as the title imports, to reftrain the 
difpofition of lands whereby tfiey become unalienable; The 
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whole recital cnafring parr of the ftatutc take notice 
only of the unalienable tlifpofal of land wiiereby hcirj> are 
difinheritcd, anti therefore the alienation or conveyance of 
lands to fuch pnrpoi'e? are prohibited; and there ii‘ a claufe 
to prohibit mortey bein^ laid (.ut in land to fuch purpefes 
as would-make them u:ialicnabie; yet there is no.rcftric- 
tion whatever uj'on anyone leaving a fum of money by 
v/iil, or ether*perlonal eftate, to'chaiitabic ufes, provided 
it be to be continued .y^pcrfanJlty, xpiid^the e>iecutorS‘or 
trultees are not obiiged, or uuJer a neceJlity ot laying it 
cut in land by virtue of any direiStion of the tcUator fof 
that purpofe. C'cM'dider then, wlkther this, claufe and de- 
vifeni tile will fill witiiin Ihc reltraint aid prohibition of 
the llatulc. iJv the hnb vvoids they faij \vithin tliem ; for 
the Collator diredhi--they llnul {ettle and aflui e by purchalc 
of Ian-10^)1' luiiciitand'c, C’;c.; and if he had icited upon 
those vvordsi tile devifj had bedi clearly void; hut then he 
goes on in the di'jm'.'v-live, “ ci' c//-vrre/, 0 ,’'as my executors 
* ibdll hc..dvilhd.” If a dtvife in a will is in the disjunctive, 

. ai'.d leave t* t le cvtciUoi-. two mctlu-ds to do a j-»afli( alar 
thing, <Lhe^ (iite I v, ful ami .the otn;r prohibited by law, 
can any court f.iv,, becauic one nKthod is unlawrul, that' 
tlierefore the other is fo too, and the whole' bequeft void I 
No: for if one oj them i- !a..ful, thatlhall be purfuod and 
take CiTcCt. It has been iu-i.'i r argued agalnlt the dCviic, 
that the words Jur r- 'rr Ihctiie annuity tnuft arife out of 
fo.r.e real e'.Lre, v. Inch only is c.ipji;lc of fun^^dying them 
f(/r ever; for pcrfaial funds are ^co periihinglnd tranli- 
tory io thsir nature to anfv.er fuch cverhdting annuities. 
And funpeic a particular fam was vefied in ftock, Avitlj^ 
de.'lgn^to purchale a pa.”tii:u}ur yearly fi?in oi' annuity, it 
may fo happen t’n.it the Company may be quite diliolved, 
or tiiat ilock may (jr ir.tarait be fo reduced, that half the 

I 

annuity may not be produced. Eut thefe objections may 
be over-ruled; for if the Company thoiild be diJlblvcd, the 
principal money may be tak-n ctlt and inveflcd in fome 

other 
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jpther Company. And there may be annuities that may 
proljably continue for ever, and not payable out of land. 
I will mention one which hasjaried a cenAiry and an half^ 
and may exift perpetually; that is, fir 'I'homas White’s 
charity, being a difpofition of money to fee employed in 
continiial rotation in loans to poor tradefmen of fevcral 
fums to be lent out for a ilatcd number of vicars, and then 
to be paid; and any man may, at this day, give by will 
a jjerpetuai charity’ i:)^i:s*manner^ but if he by will fe- 
curcs fuch Iqjns bj' lands, gr.purchaf^ of lands, his devifp 
^ill be void, and centrary to titc late ftature of mortmain. 
If this cafe had, l.^.en to be cnnficlcred bv the court before 
the late ftatute, it would, as the farefr method to lecurc 
the annuity’for ey<r,^!i:ive recoinmendi;d and dirc^ffed a 
purchafe of Lnds; but when this ccurlws precluded from 
doin? it in this manner, if it can be'obtained iivflliv otlier, 
there is no rcafon to fay the devife is ''oid. • 

!*■ is fiid, the Vords “ IkIis and alugns” import a pur- 
ebafe of lands, or fon:c real thi:^, for no perfonal efrate^ 

can defeend to heirs; and if ihc moill'y is to be inverted in 

• • • 

perfonal feciirity, it will not gg to the heirs but^o thiwex- 

• eerftor?, and fo the intention of the tcUator not purfued, 
iwili fuppcTe tiiat a;; obligor bind-.: himfJf, his heirr, cx- 

*ccutors and riuminiilrators in a finn of nT^mcy to a Papirt, 
vi^o tibtains judgment on the bond, and takes out an 
In fuch cafe 1 thinl? it has been ^ch! at the artiies, or at leaft 
it might v«cr^ well luy c been fo held, that the Papirt cannot 

• maintain a« cjcdnicnt; and yet the bond is good to bind 
tile perfon of the obligor and hi.'^ perfonal iepr<j(l»itatives, 
but not to Charlie his lands, cr his heirs, wb.o reprefent him 
in liis landed cajAcity : and’this cipmes up to the gj'efent 
c.ife, which would fecure the charity in a double lenfe, 
either upon land or pcrfonalty, !f the law would allow both; 
and if the law prohibits one only, it certainiy •allows the 
other. 1 am of opinion upon the whole, t!:erc is no¬ 
thing that makes this be<{uejl ^oid in every part, but that 

if 
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it is good in that way which the law does not forbid. 
But I would not h^ve it queftioned, that if a man fliould, 
by his will, direct a fum of money to be laid out in land, or 
upon rent-charge to be fecureJ on land, for any charity, 
and iii the mean time till it can be fo laid out, to be in- 
vefted in {government fecurities for the benefit of tlie cha- 

O ^ 

rity, but that is a void bequeft, becaufp the final end and 
intention of fifch teflator was to (Ufpofe of bis money in 
Jand; and the invcfti>:j§ it rn *gov^rnm,"nt fecurities 'Ol’as 


only to fecure it till* a purcliaffi of land or reiK-charge hap-f 
pened. • > ' 

to the annuity of 5/. there arc fewer objctflions to 
that than to the otlier ; for there are no dirciSlions at all for 
any money, or perfc'iial eftatc, to bq laid out in land; the 
executors arc o^^} willed to fecure and I'cUle 5/, a year;- 
and it riVlKl be fecured on a perfonal fund, conllllcnt with 
the will and intention of the teiiator, and contradiefory to 
the words of the act of parliament; and as it is often faid in 
the old books by the juHgec, 1 was by at tlie making of 


“ the of parliament, and th *.nieaniMg and inU-n/ion was 
“ {iJrcn to be fo and fo;” I w'as by at th** making this flatutc, 
and it was faid at that very time by the legiHature, th'bt if 
would not hinder any difpofition of the' perlonal eftap.-. 
Decree, 'ri'edevife good, ami tht mon.-y to be iiivcitcd* 
in South Sea flock for the purpof';, in the will. * 
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MOG V. PRESIDENT, &C. OF ^ATH HOSKTAI.. 

DOROTHY CHURCHEY, by-will Ilf 6th April’ 
1748, »gSvc to fcveral perfons therein named 500/. in 
truft, to be by ^hem laid out in Lui^J for the ules following; 
thate'S, 10/. a year fro be'paid lo the vicar of Chdwtoji 
for performing divine fervice in the parifb of Farringdon 
once every,Sunday in the year; the rcfidue to a fchool- 
mafler fof teaching children to read, &c.; and after other 
devifes to charities, devifed all her real eftate whatfoever 
in Wincanton, in Mapprt-ton, “o her executors in truft, 
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at the end bf five years after her deccafe to fell the fame, 
and to apply the money arifing from fiich fide, and the 
rents in the mean time, to the ufes il^ tke will; and di- 
recled tfip cofts of a fuit in chancery, in which file wag 
engaged, to be paid ont of the real eftate, a«d fubjcited her 
perfonal efiate to the payment of iier debts and .legacies; 
and after fome pecuniary legacies deciarca h?r will ai.d de- 
fire is, that all the rcfiducbof her perfonal ellate, and arifin'^ 
by^falc of ber rer.l r,ver and^befidc.s payment of her 

debts and legacies, fliould bjr dlfpofecl of and diuribuLcd to 
fuch charitable ulcs as her executors fhoidJ think fit, de- 
Tiring%em !o have regwJ to tiie Infirmary at Bath, for 
the difpofitlon of fome part the»eoff as they in their dftcre- 
tion fliould'think fit. 

Bill by heir at la’^, that the^fevera^evifes to the clia- 
rilies may be declared voiil, and that i’ac monioi! may be 

laid out in U r.d for his benefit. * 

# 

• • * , 

Mr. Noel, Vv'jLBR AHAM and Sayfr for the Plaintiff. ^ 

THE three legacies of 500/. 50/. and 50/. devifed ^ 
to be laid out in land for charities, arc wliiiin tbe.fia- 
tute of naortmaiii, and void; but tlie court v.dll fo tar 
carry into the intent of the teilator, and order 

the monev to be laid out in hind for the benefit of the heir 
ai lajy. ^ • 

2d. T HAT the d<;vife of the refidue to charities, regard 
being had to Bath Infifinary-^as that money will be raif- 
cd by thc^ale of lafids, the dcvile is vmiJ, being an iii- 
tereft arifing out of land; and the cafe of the attorney ge¬ 
neral and lord V/e3miouth, 5111 Feb. 1745, wag cited, that 
*"riie devife of the rcfidife of moii^v to be faifed out of land, 
beinsr to a charity, is within the fiatute of mortmain. 

•3d. Q. TrfAT the Bath hofpital was not empowered to 
take otherwife than according to the fiatute *of,mortmain, 
either in exprefs words or tantamount, in the dil of par¬ 
liament that •incorporated then^ 12. Gap. 2. 
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4th. That the court will not marflial the aflets, and 
lay the charge of l|ie debts and legacies on the real qftate, 
and difcncumb^r the ncrfoi^l, fo that tlie will may take 
effect with regard to the charity to Bath hofpital*. 

Lord CHA*xcri-LOR broke in and faid, in the cafe of 
4 hc Attorney and Weymouth, he was of opinion he ought 
not to marlliai the affcis in order to cyade the ftatutc of 
mortmain. * ' 

Mr. ATTORNEY^fr.nNEP.Atf., )h 3 \ SpLIClToR-GEKE- 
RAL, <7iul Sewele on the other fide, admifited the devifes 
of the 500/. 50/. and 50/. to be laid out in,land, ^c. arr ’ 
void; but the heir at law fhall not be intitlcd to have a 
decree for the purchafe of*lands with thefe fums. 

Lord Chancellor, if monev bo ^lircclcd to be laid 

out in land for a<Oharity,<the court will not declare it void 

as to tht charity and''good as to the purchafe of the land, 

but the dewife is totally void, and the I'ainc as if it had not 

been inferted in the will j otherwife it w6uld be to act di- 

, redlly contrary to the intention. 

44 torn*ey.genet To 2d. Q. Nothing particular is given to hof- 

MijSolicitor-ge- piti»l,‘'but it is left to the diicixlion of the executors. It 
laL and Sewtll* * ' ' 

• was intended a legacy out of money only; a compound* 
fund; not a permanent charity to be given 'to particulf?r 
objects, and may be all fpent the next day; therefore not» 
within tlie Qtb Geo. 2. ftatute of mortmain. • 

The land is diredted be foJJ within a limited time, 
without regard to the charities. 'rh« cofts of fuU in chan- 

w 1 

eery arc expref.ly diredted to be paid out of the nfoney arifing ' 
by the lale of the land. 

3d. Q. THfi.ftatute <^f incorpqration enables tliem iq 
take diis money, and ft, in this rcfpcdl, an exception or 
repeal of the ftatutc of mortmain, not by. exprefs wcfds, 
but by word? that are tantamount; they are declared capable 
of taking'all fums of money whatfoever, which muft mean 
even monies to. be raifed out of land. Beftdes, they are 
cnAled to take monies b)P* will ‘devifed to charitable ufes; 

which« 



f 


CASES ON TH*?; S^AtUtE OF MORTMAIK, 


which wqrds are very pardcular, and not generally inferted 
in charters by tlic king. ^ 

To 4th it was argued, that the court will mar/hal 
aflets nof only for debts but alfo fur legacies. 

The teftator’s intention (hall prevail as far as if cajj. 
If mojiey is direeled to a good ufe, or to a bad one, the 
court will order itbto a good one; as if rhoncy is devifed 
to be laid out in the fui^^, or in land, for aVharity, as it 
caifliot by*Jaw bejaid'out fti the and the devife fcike 
place, it flia> be ordered «)• be laid* out in the funds. 
SoRES^JY ff;7^^IloLLjNGS, apd feveral other cafes, are to thal 
purpofe. If tho debts are*direcl:ed in the prefent cafe to be 
paid out of the real alTets, the'intention of the teftatrix 
may be complied with ^throughout, and the devife to Bath 
hofpital take cdc<Sl. • • 

In the cafe of the Attorney-gcncraf and lord V^fymoutl^ 
the court inarfhallcd for the fake cf a charitabie legacy of 
loco/. * * 


Lord Hardivickc-y Chancellor. 

• m 

SINCE the ftatute of mojitmain, q. Gco.jf. I Iftve 
“endeavoured to give charitable legacies* clVect as far as I 
An; but 1 cannot fet up new rules to avoid that ftatute. 

• Several queftioiis have been nvadej fome of which 
are very plain. 

ift. As to the three Jegaciei of 500/. 50/. and 50/. 
they are a 5 i;gitted to ie void ; but then it is indfted the 
money oug^t to bfe laid out in land, and go to the heir 
at law. But the court has no power to make a* itfulting 
•/iiift'for his benefit, i|fui creat<^ a rcaltj^ which was not 
lb before—the property remains the fame quality as 
b^re. • 

2d. Quere. As to the refiduumy it is not controverted 
by plaintiff that the refidue of the perfonal belongs to the 
charity; nor,^on the other hand, can there be any pretence 
to fay, tile refidue of the nioftcy arifing by fale of'the 

• realty 
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realty does belong to it; there is no doubt of it, fince thd 

cafe of Roper fl«</tRATLLiFFE in the houfe of lordst 
\ 

3d. Qj^ The money arififig, &c. being to be cpnfidercd 
as real eftatc, it is infnted Bath m)fpital, by the ftatute 
that incorporated them, is enabled to take this money, 
though coiifi4ered as real eftate by virtue of die words 
“ all fums of money.” If that was fo,’I fhould doubt if 
it would funnort this devife, becauC; it is not a direct de- 
. fire but a rccommcndifti'on only. But laying that out of 
the way, and fappofe it a de’vife of all the rcfidue of the 
real and pcrfonal eftate, I am of opinion this'hofpitil is iii 
the ,Cime condition as, other charities. There are many 
pov.'ers in the ftatute that incorporated them which could 
not have been given hy charter from'"the king, which 
might be the rca{?h' of their incorporation being by a6t of 
pjirliamcnf. Now, it would be going great length to fiy, 
when the Ifegiflature gives a charter with more poy^ers 
than the king could, that the conftruclion on thofe claufes 
(hould be different from what it would be in a charter^ 

• Statute 9. Geo. 2. is a general «aw, and fubfeque^.t char- 
terg*' ihulk be fubjecl to that general law. “ All mo- 
“ iiics whatlbevcr” muft mean fuch as are given accord- 
iiig to the general rules of law. The other claufc is only 
to enable them tij take without licence, which they jc'ou.ld* 
not otherwife; but then the devifes muft be according to 
law. 

4th Whether the money artfing cute of the reft- ^ 
due of the real and pcrlbnal eftafe fhafl be fo marihalled, 
that the* intention of the teftator with refpecl: to the cha¬ 
rity fliall have effeft, which muftfbc laying the tlehjs ■ 
and l^acies on the real eftatc, and all the pcrfonal be ap¬ 
plied to the charities; but I am not warranted to do tha!;*l'y 
the rules of law and equity. 

What is the ground of marfhalling affets ? The per*- 
fonal eftate is the proper fund fqr payment of debts; and 
therefore, if the heir at law is fued at law upon a fiteciaJty 

(which* 

• 
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(which he may be), he may come into this court and be 
reimiburfed out of the perfonalty: wh^ reafon is there to 
turn this rule quite the contrary way in this cafe ? 

It is liiid, Bccaufe the refldue botti of the real and pef-* 
fonal eftate is given to the charity, and unlefs this method 
be taken the will cannot have effedl. Whjt is the will ? 

It is an illegal difpofition to charity. Am I to fet up a 
compcnfatlon for that It is a devife of all*the refidue of 
the perfonSi eftatg. Wha! is'thab^gfidue ? I'hat* v/hich is 
left after paViftent of debts afid legacies. Shall I throw all 
ihe dcj>ts and legacies on the realty, that the charity may 
take the refiduw of the perfonalty lu the cafe of th% At¬ 
torney-general and Weymouth, I went as far as I could to 
affift the charity :.thejreal eftate '\yas there made fubjedl to 
debts and legacies, as an auxiliary to the perfonal. 

The perfonal is the natural fund^and the legac^f looo/. 
there was to a charity. On that ground I Ithought the 
legacy good, and ought to be paid out of the perfonal eftate* 

Where the court marflials, as in^he cafe I put of an heir, 
he ftaigls in the place creditor. Shall I fay the devife 
here of the real eftate is vokl, and yet the «ilarifythall 
ftand in the place of the devifee, and 'have relief out of 
Ihc perfonaf eftate ? Befides, there are exprefs wor-ds that 
► diredl the debts and legacies to be paid ^t of the perfonal 
eftate, and only a refidue to be given to the charity. 

My opinion was, it could not* be done in the Attorney- 
general an 4 WeymcAith, for there the perfonal eftate was 
firft liable to debts and legacies: fo it is here»^ If I was 
to marfhal the alTets, it would be to fet up a new rule, 
and to act contrqj-y t® the expwfs wordf of the teftator. 

If tficre ftiould be any furplus of the perfonal eftate after 
da\ts and leg<K:ies paid, the charity will be intitled to it. 

Therefore decree, &c, • 


GRAYSON 
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No, 4. GRAYSON againji atkinson *, 7th Nov. 1752. 

I'HERE was a doubt on a claiifc in the teftator’s will, 
whether it was within the ftaiute of inortinain. The tclla- 
tof gave 40 /. to be applied towards procuring queen Anne’s 
beunly; and tili that could be obtained, the intcrcit of the 
fame was to go towaids augmenting the curate’s falary. 

O^’iiRE. As the rule of the coinmiiiic!^.crs of the bounty 
is, if anybody will give 200 1 . tht^' will add 200 /. more, 
the whole to be laid o^i'f'in land, whcthcr-this bequeft, ac¬ 
cording to that rule,’^is not within the ftatute of mortmain ? 

Lord Chancellor enquired^ of MonLiguc, maftcr iit 
chaivsery (who is fcci;ctary to the commiffioners), what 
is the rule; who faid, it is as above, and pafled under 
the great leal; but fhciv is alfo ancrthei'rule, or by-law, 
viz. tliat the dorwfio.^s of teftators lirould have effeat. 

■•His lorbihip thought it hard to extend the llatute of 

I * w 

mortmain to this cafe; and as the teltator has not^cx- 
nrefsly directed the 40/. to be laid out in land, he would 
confidcr it as a legacy of money, and direct it fliould be 
laid out in the funds: and that, kc laid, would not prevent 
the bud dofgned of procuring tlic queen’s bounty ; for the 
• com'miflioners miglit, neverthelcfs, lay out their propor¬ 
tion of- the augmentation-money in land. * 


Ne>. 5. 

\ 

nk vifeof Fcfiaue 
Dt' real and i>«i. 
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A’l'TORNLY-GENERAL agaluj} GRAVES, 2 lft NoV. I752. 

QUESTION on ftatuta 9. Geo. 2. Mortmain. A man 
poflcfl'cd of a term not created out of -his own inheritance, 
which confiftcd devifes it to charitable ufes: Whether it'is within that fta- 
tutc, and void? 

SO-criarity, w he- 

t^it be an old £ HardvjiCKc\ Chanedkr, *' c 

term, or cre-ited , ‘' 

htwvo, Is with- 1 NTVER was more clear than that it is both within'the 
ift tlie ftatute of . , , , , n 

wortmain as to intention and words of the llatute. 1 will not conftrue tBis 

flatutd by ,thb chicane with which the former llatutcs of 
? 55 - , 

** There were feme other points arifing on the conAru^ipn of this will 
which came before the court cf chjincir/jcand are rcport?d 2. Vex. 454. 
aotl I. Wilion, 333. 


mort- ' 
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ftoorfmaiahavebeen. Itisareproachtothelaw^thatfiichcon- 
ftruiiion was put on them as prevented t|jeir having effedt. 

The old flatutes of morti^ain were armed againft a 
public miffehief in a narrow view. As at that time trade 
and commerce were not introduced, the waf of defence c.f 
the realm was by military tenure j and therefore they pre¬ 
vented lands totally getting into ecclcfiaftical hands. Af¬ 
terwards, when trade a|jd commerce were Extended, the 
locking up tiflant^ became t>f grcai^r^confcqucnce; there¬ 
fore it is too narrow conftruetion to fay, this ftatute only 
ipeans jjevifcs.to the diflieri.fon of heirs. It takes in mo¬ 
ney to be laid out in land* which does iiot difinh'erit l^irs. 
The words of the enadling claufe are as ftrong as pof- 
fible. It is true, the vrritating or annulling claufe mufl: 
not be extended further than the enajSHtig claufe, bu? it 
explains the other. ^ , 

Quere, If any terms for years arc within itf or is it to 
be confined to thofe cafes only where Sie donor is fcilcd of^ 
the inheritance ? ^ 

It w|s argued, tliat a Iqpfc coming*from another is per- 
fonal eftate, and the leffce may.difpofe of it as^e Wilt to 
charttable ufes; and the ftatute of wills was cited as an 
authority which'^oes not extend to terms of years. . The 
teafon is, becaufe it begins, “ If any perf#n having or be- 
“ fng ibifed of any manors,’' &c. and that made the great 
queftion in ^Ir Ov/en Sujkinghajn’s cafe, where lord Holt 
obferved ort Ae word,” having.” 

• Also the*Statuto 2q. (Car. 2. Of Frauds and Perjuries 
was cited. It takes notice of alljands, &c. devifeal?l(fby the 
Jfta^ute of wills, or by tljpt ftatute^ or the giftom of Kent, 
ice. that ftiews thaf only ffeeh^ds oMnhcritance are within 
it; Itecaufe terq^s of years are not within the ftatute of 
Wills^ nor devifeable by cuftom. Words oP ftatute— 

” any eftate or intefeft whatfoever,” was infiffed on to 
mean only, that devifor fliould not devife his own land for 
Rny eftate or intereft whaf/beverf No colour for that cOn- 

• VoL, I. * Hh fttiU9,i<^i 
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Ani<3:ion; thofe words only relate back as well to lands 
and tenements, as Oo perlbnal eftatc. 7 'he anjiulling blaufc 
which a/Fords n conftru< 5 !io‘/i on the other, annuls all eftatc 
or iiitereft in .lands or tenements, and there is no colour 
for that diftin 61 ion on thofe latter words. It might as well 
be faid, that«the words “ nor any fuins of money,” &c. do 
juot relate to money which devifor h'ad of his owm, but 
only to money directed to be laid "but by fomc other perfon, 
and which the devifor took. 2. Lift. Oil Statute of Mort¬ 
main, makes ftrongeft againft this way of arguing that 
can be. , ' , •• n ' 

^'he judges fet ov-’t a^ firft vigorouft/on Stat. hlagna 
Charta. It was determined that fees only were within it j 
th;it long leaftsjverc not. Feignted recoveries and terms 
occaiiqned fubfeqftOnt Statute Weftm. 2. That wa^ tiie 
‘ original of common recoveries. The leglflature in mak¬ 
ing Statute 9. Geo. 2. had all this in. view', as apprars by 
• the recital; w'hcrcas See. in mortmain are reftrained 
by Magna Cliarta, .and divers other wholcfome laws. 

Some inconvenicncies ma^ arife on the coViftruclion 
either ; but by the other, all terms, long or, fliort, 
arc not wnthin the ftatute; confequcntly .property is locked 
up. All leafes held of colleges would become charita¬ 
ble ufes. As‘to a devife of furplus, part pcriqnal > and 
* part real, a mixed mafs, where, npt collufivelyj but fairly, 
every thing is ordi red to be folS to pay debts,^ and the reft 
to charitable ufes, I w'ill not take upon me *to fay it woujd 
be void as to the charity; and that was the cafe of the At¬ 
torney-general againft , a devife to Bethlem 

hofpital. There was &n agreetAent with the heir ,at tavv, 
an^ fo nothing for Ae confidcration of the court <m the 
queftion of the charity: for, if an heir al law will 
a devife 6f land to charity, the court will not take it 
away; for it becomes tlie acl and deed of the heir. When¬ 
ever that queftion com^js before the court, it will deferve 
great conTideration. If It i$ done artf vel ingenio^ to give 

coloW 
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colour to hold the land, the court will meet with it. Thefe 
ftatutes do not prevent charity, but the A>ufe of it. 

Note, .Mortgage in fee has been held by fir John 
Strange, the prefent inafler of the rolls, to within* the 
ftiitute. 

On queftion as to marflialling afTots in the dbove caufe, 
lord chancellor Hardwicke fjid, 1 lliall not fet up a new rule 
for the bent^t of charities, J>ut thc^ may have benefit of 
the old rule when tfierc are gejaer.il legacies, and the tef- 
tator has charged his real eftate with payment of all his lega¬ 
cies. If fhe perfonal eftate i* riot fufficient to pay the wliole, 
the court has faid the legacy to the'chSrity {hall be paid out 
of the perfonal cftatCj and the reft out of the real eftate, 
that the will of the teftator may be.jfcrfojipired in toto. • 


45*;* 


^ATTORNEY GENERAL JOHNSoSf. 

Lord Hardwicke^ Chancellor. \ 

SIR DAVID WILLIAMS, by Vill 15th January 
1612, devifed the whole profits,of the tythes 
tijor 2ttid Brecon to be difpofed of for ever to the ufes 
thej|eafter fpectfied; and then gave to feveral charities, 
and otlier public ufes, feveral* certain fui»s to be paid 
annually, all which fums taken together made up the 
value of the-tythes at that time. , The tythes have fince 
been greatly*increafed,^Snd now produce, annually, more 
than fuificientTto anf^ye^ thofe particular fums in the will. 

Quere, Whether the furplus fhall be applied In^aug- 
mentation of thofe ufes, or fhall go to the heir at law ? 
The cqje cited at thc^iar, of Thetfor^ School, 8. Co. 13®. b. 
is to ^e purpofe j but difference argued, that the eftate in 
tharc^e was given to the feoffees. In this calc the heir 
at law is the truftec; and teftator might intend, if any fur- 
plus, his heir at law ihould have it; but in Thetford Schools 
cafe, the furplu^ muft have^one<o the feoffees. Indeed, 
at tile time that* cafe happened, courts juftice had not 

H h 2 . ^co- 


No. e. 


InChanceht. 
12. Nov. 1753. 

In a^evife of 
the whole profit* 
of an efiatc to 
chariry, the rent* 
are increafed, 
tiiey mtifl go to 
the inc’cafc of 
the clmity. 
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difcovcred that the feoffees would be truftces for the heiV 
at /aw of the fcrpJUs, if there (hould be any: but thh cafe 
is Wronger than that, for ‘the teflator declares the whole 
profits fhould .be applied: and being the cafe of tythes, it 
is much ftrongcr ftill, bccaufe tythes are uncertain, and 
might by this time have been of much lefe annual value, 
by changing,the arable and pafture, &d. It is a clear cafe. 
Refer it to the maftcy, Sic, JBuf I do not intend all the 
ufes fhould be propcfttibnabl^ augmented *, fuch as lor. for 
annual fermon, Sic. need no great allowance, unlefs, as the 
clergy in Wales are, in genetal,, ill provided for, Ihc aug- 
mdlitation may be coiiidcred as adding to' his provifion. 


t 


No. 7. 


6th Dec, 1753. 

CevAe to cha¬ 
rity; the rents 
being increafed, 
the cfvrity 61 -'^ 
rea^b to he in- 
crtaUd. 
aoi. 


i 


ATTORNi-Y r<ENERAL agahtji SPARKS. 

Wn,LIAM TVMPERON, by will 20th Nov. 1723, 

‘ devifed to Robert Davy for his natural life, and after his 
death to the miniffers of St. Jolm and St. Mary ifi Be¬ 
verley, and of Aldb^’'Ough in Yorkfhire, for the time 
being for ever, all his manors in Aldborough, and all his 
lands, tenements, and hereditiments therein, aAd all hia 
lands, t^ements, and hereditaments whatfoeveri and ajl 
fee-farms, furze, heaths, moors, inarfhfs, »ways, waftes, 
efeheats, reliefs, heriots, profits of courts, with multitude 
of general words, to the ufes thpreinafter limited, and* ex- 
prefled} that is to fay, if his perfbnal Ihould fall fhort in 
paying his debts, then by fele, mortgage, or leafing of the 
premifes, or any part thereof, to pay antFi-difcharge the 
fame, and to pay to two annuitants for life therein named, 
and hnefe dead, to one 2/. 10 r. and to the utlier z /. 5 
a year, and to purchafd a houfe hear 10 St. Mary's ,chSrch 
in Beverley, for the habitation of fix poor men or wemen i 
two to be chofeu out of the town of AUborough/Hhree 
out of St.'Mary’s, and one out of St. John, in Beverley, 
and to" pay to each of them i week. 

. And he alfo gave tp the«miniiler of Humbleton, in 
yorkfliiic, for the time beipg for ever, 4/, a year. Ro- 

btft 
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• t»crt Davy and the annuitants being both dead, bil| was 
brought for the eftablifhment of the charity. It appeared 
that the teftator’s pcrfojial efti^te amounted to but 6o /.; 
and at thd death of the teftator his real eftate was but 50/. 
a year; but that is fince let at 63 /. cleat# of all taxes. 

It alfo appeared that the truftees had, with the rents, paid 
off the teftator’s de^ts, and (hiter alia) a. mortgage upon 
the eftate of 400 /. and ^atcreft, and that there remained 
in ^cir hafids 1^9/. alfo that they had 

contrafted for % houfe in St. Gary’s, *hut not paid for it, 

, Qjjere, What ftjall become of the furplus rents after 
payment of the^ 2 r, 6 d. •weekly to ftx perfons each, and 
the 4/. a year to the miniftcr of fiuft\bleton, they amotlnt- 
ing only to 4*3/. a ygar ; whether they fliall go to the heir 
at law as undirpofed of^ or be applied augmentation of 
theVharity? ^ 

After argument at the bar, in which I cited the At¬ 
torney-general and Johnfon 13. Nov. daft, 

Sir John Strange, nialter sf the rolls, who fatfoi^ 
lord Hardwicke, chancellor, gave his opinion, 

'rHE*intention of the t*eftator was clearly to difpofe of 
,£hc whole eftate to cliarity. He could not hafe any idea 
avhat time ef his eftate incrcafing in value, or intend the 
furplus to his heir at law. The perfonaljeftate amounted 
to*but-6o/i His real eftate was fubjecl tt) a mortgage of 
400 /. mad» chargeable with two annuities for lives, and 
to the expance of buying'a houle j and was, in the whole, 

^t his death/worth^ 50 /. a year. He has ufed all the ge¬ 
neral words he could devife, to take in all forts.oj’ right. 

If hisjntention is plain, there is no need of veryparticular 
"words to pafs this devil?. The dftate has^ncreafed in va¬ 
lue t that he could not forefee, Suppofe it bad been de- 
cre&lud j the fix poor perfons, and the minifter of Hum** 
bleton, pmft have bor’n the lofs. It is but*ji\flice they 
(hould have benefit of the encreafe. Of opinion*the court 
to direft the furplu* in augmentation of the charity, 

H h J * U- . 
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It may augment the allowance, if not the number of ob¬ 
jects. Attorney-general and Johnfon is in point. ^ 
Decree. »I'h& prefent charity is to be augmented after 
deducting for repairs of the houfe and other necefiary ex- 
pcnces, .• 
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GRIMMETT mJ GRIM^ETT. 


In Chancck y, 
ao^'''d a I Feb. 
*754- X 
Onedev’ifus n-.o- 
ney to :i diarliy, 
and ciiie^H it to 

bel'<idout ini'iC 

« 

yuW'C f indb rill 
tlte vx' Can I'C 
la.rl oMt in bnds 
to the fatUfac- 
tion oWiis truf- 
teesj^^htld rot 
with'n tbs fta- 
tufc ct r. ( It- 
main 

# ^ 

« I. 


W. GRIi'.lMETT, by wlVAi3th Marcly 1749, de- 
vifes to his brother Jc.m.s Grii'nniett thti’ fum of 20 /. a‘ycar 
during his life, to'be paid him half-yearly* out of the in- 
tercfl -money in the public fluids, or moi ^gagcSfi or ahy 
his^^real or perfonal ^ftates of which he '■fliould (land in- 
veilcclj and gives the reft and refiduc of his real and per- 
Ibnal eftate to hii wi(]L; for life, and' to difpofe of at her 
death j and then the remainder of his eftate, efter 

,his wife's death, to be divided into twenty-fc-ur parts, 
nineteen cf which he diTpofts of; and by codicil, da^d the 
next day, he directs the remaining five twenty-fourths, 
after the death of his'^wife and payment of his debts and 
legacies, and alfo the 20/, a yyar, after the dcjirh of his 
brGth.erj^^tp be applied iiv elolhing and educating twenty 
poor boys, fons cf parifhion'crs of Erighthelmllone in 
Suflex, in the principles ofjthe Proteflant religion, agr^ee- 
ably to the preftnt naticnrd and eftabllfhed church of Kif- 
gland, and in reading, writing, arithmetic, merchants ac¬ 
counts, and navigation none to be admitted after eiglit, 
or continued after fifteen. And his<will and pleafurc is cx- 
prefi’ed to be, that the five twcnty-fouiths of his eftate, 
after his*debts and legacies, paid, together with the 20/. a 
year after the ijleath cf Ijis brother, or^ (which ftioald» be. 
deemed as an equivalent to the 20/. a year) 570/.' to be 
invefted in fomc of the public funds, wheftc there is a,iiar- 
liancntary/ecurity, to ftancl in the name cf truftces until 
the whole can be laid out in the purchafe of lands to the 
fetisfaffion of the governors and truftees (whom he ap¬ 
pointed), which lands ar^ dirc^ed to be purchafed in the 

names 
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• 

names of the truftees to the ufcs aforefaid; that is, the iii- 
terell, profits, and rents of the five twenty-fourths of his 
oftate, together with the intereft, profis, and rents of the 
faid 570i after the death of hfs brother, or the lands that 
fhould be purchafed therewith, ihould be ^^plied annually 
for evep, in clothing and educating twenty poor boys, as 
aforefaidp . • 

The teftator left no^^al eftate, , 

^wo q«e(Hons. FirH:,jWhcth4r the devife to the cha¬ 
rity is within tjic flatute of i^jortmain, and void ? Secondly, 
Jf it is, where the money fo devifed fliall go, whether to 

9 A 

the next of kir^ of teftatdr, or pafs to the wife as part of 
the reftduumf • • • 

On behalf of thg charity was cited Sorefby and HoDins, 
6th Aug. 1740. John Naylcr jlfffire|^is executors with¬ 
in twelve months after his dcccafc tb fettle antj^fecure by 
purchafe of lands of inheritance, or otherwife, a^ they IhoQld 
be 2dviied, out of his perfonal eftate,* one annuity or yearly 
payment of 50 1. to be paid yearly, and diftributed for ev%- ^ 
•by his executors, their heirs and aligns, amon^^ft the poor 
and intligcnt people of L^ck in Staffordfhirc, in fuch manner* 
as 4 :bey ihould think fit •, and allb to fettle aWa fecure one 
^ther anmMty,of 5 /. to be paid yearly to the vicar of Leek 
for the time being fior everj for preaching ajr annual fer- 
tnoivon every J2th of October* • 

Lord^hancki.lor. The only queftion ts; Whether 
the devifc of the two a*nnuitics to charitable ufes is void by 
ftatute of»\iiortniain ? The teftator dire<fts his executors 
ihould fettle and’fccure by lands of inheritance^ &c. and if 
teftator had refted upon fucli firft words, this devife would 
*ha,vc been deafly vt;id ; hut "then he ^oes on in tl^e dif- 
jundive, or otherwife^ as they ikall be advifed, *If a de- 
is in the*disjundive, and leaves the executors to two 
methods to do a particular thing, the one ISwJul, the other 
prohibited by law, can any court fay, becauib one method 
is unlawful*, that therefcre the other mull be fo too, and 

H h 4 * 
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the whole bcqueft- is void ? No: for if one method ig 
lawful, that one {hall be purfued and take Decreed 

the devife to bo, getod, and the money to be inverted in 
South Sea annuities. Like Grayfon and Atkinfon) 7th Nov, 
1752, it was infifted, for the charity, that there is an 
election in the prefent cafe, in the trurtees, cither to lay 

put the money in land, or continue it in the funds. 

< 

Lsi'd Hardu:i(S':c^ Chancellor. • \ 

THIS is not a clean</afe. Qf If diis is»a gooi and valid 
difpofition of the 570A and fivctWenty-fourths'hf the remain-, 
der of tertator’s eftatc, or void by the rtatute of mortriain ?' 

1 THINK it would be a hard conrtruition to fay fuch 

♦ 9 * * 

a charitable bequert is void by the rtatute. If fi perfon di-. 
reefs money to be laid out in lands fpr si charitable ufe, it 
would be void, altl'fc^j^gh the court would order the money 
to be plachd in the funds till the purchafe is made: fo where 
2 man gives^it in fuch manner that the land to be gur- 
chafed is the final end'and thing given. But where there 
'' is fufficient room for the court to fay there is a difcrc- 
. denary power in the trurtees to lay the money out one way 
or otfosp,’ tnher in the funds or in lands, I have deter- 
miKidfuch a devife to bo good ; as in Sorefby and Hollins, 
and Grayfon and Atkinfon, 7th Nov, 1752.' I am of opi-‘‘ 
nion there is roonv»to conrtruc this bequert with fuch la¬ 
titude. 

I DO not lay any weight the .direflions to place the 
money in the funds in the firrt place, fw that w.ould be to 
make the validity of a will depend on the order of the 
words. The dirctftion is to place the money in the funds 
ixntillaid out in I?nds to the fatisfa^ion^ of my trurt&s.' 

' When <can that be ? Nftt while this rtatute is in force, 
^uppofe it had been till by law it may he, ’fuch bequelL' 
yrould be goqd. 'I'hofe words murt mean, when the 
trurtees approve of laying it out. That cannot be Vrhile 
the rtatute of mortmain is in force ^ it wotild bq tp 
contrary to th^ trurt, ' * 



CASES ON THE %TATUTE OF MORTI^IaIW. 

• 

It was &id) the rule of conllru^tion, as to devlfe of 
money to be laid out in lands, is the iame now as it was 
before the ftatute of mortmain. That h t»ue. But fuppofc 
the truftees in this cafe would not a<ft, the truft would de¬ 
volve on the court, and I would order th^ money to be ^ 
placed jn the funds, and not invefted in lancl$. . 

Sir Joseph Jekyll always did fo hcftJrs the ftatute. 

1 would not be underfty^d to fct up a difFcrgnt rule of con-i 
ft^Uiftion of wills fince tl^e ftatute of mortmain, from that 
which prevailed before. This woufd, in my opinion, have 
been a found rule before the ftatute. 

Atf obfervation arifesioh the face of the will, as if tef- 
tator had thought this bequeft«iight continue on g^ern- 
ment fecurfties for ever. 

He directs the ap](llication of*the jptereft, profits!, and 
rents of the five twenty-fourths, and of the 5^ /. or, of 
the lands which ftiould he purchafed the;:ewith. It being 
in ihc disjunctive, feems to give an cledlion: the words 
for ever,” are applicable to both alternatives. • , 

No mifehief will follow from hepce: this is a different 
fort of*charity from tbol? pretended ones in time of popeiy 
monkery, * 
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No. XVIII. 

I^ECREE y*LoRD Chanc^ij.or N 0 R.THING 1 * 0 N 
. in,the Rema^r.ble Case of NORTON v. REILLY 

AI-, loih Dec, 1764. Reg, Lib, B, 66. 

« ' 

THIS ivas bill filed by the plainf.jfy a fem? foie, ageiinjf 
the defendant Rcil!)', a ^iethoclift Preacher, anel Othci;:/^ 
truJlecT named in a deck of gift executed liy tjje plaintiff ta 
the defendant: Prayings that fucb deed anight be delivered up _ 
to be cuncelledf and that the defem^ant Reilly might he re^ 
jirairtid from proceeding Isrjj for the recovery of the ar-^ 

rears of an annuity of 501. granted by the plaintiff to faid 
defen^ant^ and refi^id fteh monies hs he fliould appear ta 
have obtained from tlftplaintiff\ alledging,, that the defendant 
hffdy by various frauds and mpofitions,, prevailed upon the 
plaintiff to advance him fcveral films of money at di^uers 
^ /r/'t’f, and to execute a de^ed (thereby fuggejied to be in con- 
fderation of 10^, and for other valuable confiderations) for 
granting an annuity of 501. a year to the defendant., and 
jeeured upon ter real eflatCi, The hillJlated fcveral curious 
letters from the def 'ndant to plaintiff, and tVarious adds of 
fraud, hnpojitioii, and mifreprijentaiioh, on the part of the 
defendant. ' . . ' 


iwVirAKEERT. T^HIS caufe, as it ha.s hsen very jiidly obferved, is thq 
JWrtonw.Reilly. X firft of the kind that ever came before^his court! 
Oiurt of chan- and I may add, before any court of* judicature in this king- 
^’cM^ofa^deed’ of rcligiojj aae happily very rarely matters 

•btained under ’ of difpute in the ..courts of law or ^equity. In regani tv ■ 
;^cumflances PfotMint Dillbnters, under 'which denomination it jias 

l^rf fanatical de- . 

been attempted to Ihelter and include the defendant Reilly^, 
no man whafever has a greater regard and efteem' for 
thofe who teallv are fo, than I bear; and God forbid that 
in the prefent age the true diflenters of every kind fhould 
not he tolerated, or that tht* fpiri^ of chriftianity fliould in 
' * thif .. 
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this kingdom lofe the fpirit of moderation. I can and do 
cftecm the profeflbrs of one equally with thofe of our own 
cftablilhcd church, to which, not cinfy from the profeHioi) 
of my faith, but from my plinciplcs, I bear dn higher ve-. 
Deration: but very wide is the diffcrenc€,bttween ^ifIen-> 
tcrs ^id fanatics, whofe canting and whofe^ doctrines have 
no other tendency than to plunge their deluded votaries 
into the very abyfs of jsigotry, defpair, and*enthufiafm; and' 
t)iough •even againft tljofs; mihappy and falfe pallors I 
would not wii^ the fpiri^ pf periecution fhouid go forth, 
yet, are not thefe men to be dilcountenanceti and dijt- 
couraged whenever thty properly come before the courts 
cf juilice ? men who go abc/Ut,ln the ApoiUe’s language, 
creep into peqpje’s dwellings, deluding weak women? 
men who go abou^ and diffqP! rant and wann en- 
thufiaftic notions, to the deftrudion not only,-of the tem¬ 
poral concerns of many of his majcity's lybjects, but to 
tlTb endangering their eternal welfare ? And lhall it he laid 
that this court fliall not relievc^againfl: the glaring iii^o^ 
Utions of tliefe men ? not rclicv* the weak and unwarji^ 
even though their impofit\pns are exercifed on thofe of 
Ac weaker fex? It is by no means.arguing agreeably t(t 
, the pradltcc^ and equity of this court to iniifl on it; this 
court is the gu 4 rdiagf and protc^tijr of the weak and 
* .f.c^lefs of every denomination, and tlie punilher of fraud 
and iiTq-)olitioii m every ^‘^gree; yes, this court can 
extend* its hands^ of protection; it has a confcience to 
relieve,* and the conltitution itfelf would be in danger 
if it did not. 'Jo come fo the prefent cafe* Here is a 
, «nan, nobody kno\ys who of what hg is his own coun- 
fbl have taken much pauis, modellly, to tell n»e what he 
is not } an<y depofttions have been read to Ihew that he is 
not a Mcthodlji^ What is that to me ? ^ut I could eafily 
have told them what, from the proofs in this caufe, and 
his own letter's, he appears to be—a fubtle fe< 3 :ary, who 
preys upon his delu(^d heSrers, and rohs them under the 
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majk o( religion; an itinerant, who propagates his fcna-i 
ticifm even in the cold northern counties, where one wqukl 
Scarce fuppofe it fhould enter. Shall it be faid in his excuie» 

. that, as to this lady, flie was Is great an eiithufiaft as him- 
.feif when he fir^became acquainted with her, aiu! ccMiie- 
qttcntly not deluded by him ? It appears, indeed, that flic 
wrote fome veries *‘On the Myftery of the Union of the 
Father, Son, and Holy Spirit.” ’I'is true, by this, fhe was 
fa.- gone, but not gone enough for his^ piirjxA-, as wc 
fliall find by his own letters: one he fcys, Your for- 

mcr paftor has, I hear, excommunicated you; but let , 
not Ihefe things difcoiirage you, <but put yourfelf in my 
“ congregation, wherein dtvclls the fulncfe of CJod.’* 
Ilow fcandalous, my, how blafphemous .is this I In ano>« 
ther bis myftical runs, “You will be there 

“ weaned foom men, and Uani to complete the fuhiefs of 
“ gorpel pcactf.^’ 'I'hus was fhe advanced ftep by ftep, 
and imbibed Jiis do^friftes, till quite intoxicated, if I may 
rule the expreCion, with bir* madnefs and emhufiafin. 

, But the very material and moft eflential point in, law, 
ihc confidnrathn of the deed^ fny the defendant’s counfel, is 
, the dedicating the principal part of his time in attending 
the fpiritual concerns of this lady, and neglcdting his^fffA?, ' 
who thereupon deferred hint', the Qnly good tlting, in my 
opinion, that appears in the caufe. But did he reccivd 
confideration, no recompeneg for his feivice? Ltt us ex¬ 
amine a little. Does he come from Leedj^ to London in the 
ordinary way, a ftage-coach ? No:. he muft havt: a poll- 
chaife, and iivc elegantly on ,thc road, at the plaintiff’s - 
cxpencej who, it appears, at different times gave to, cr ^ 
paid folr, ^im to the amount of *52/. m money, bd- 

lides prefents of liquor and other things; fo (hat his own 
hot imagination was further heated, we find, by the fpiiit 
of brandy; for all which favours in a third letter hisocx- 
preflion is, I thank you in the lume of Our Saviour for 
^ all kindnefe to me,” Thus is the Deity introduced tn 
‘ * thank 
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tlank her for her fervices. But this, I fuppofe, like the fuU 
nejt af God, as vwis obfervcd by one of the counfel, is to be 
T f^Ic en Jjp^uratively^ I might,1 believe, wfth iiwre propriety , 
fay, thte 50/. a-year was f^urativc and expreffive of the • 
lady’s whole fortune. We will take a fll«rt vicw ljpw he, 
jjrocecded to come at it. I'he lady coin«\o town by his 
perfuafions, whcfe pofiibly Die had never been before, goes^ 
and lives in Surrey, 99 m an inquifition j for flic is put into 
'Jt houfc environed by anihigh ajid no one is to b^ve 

accefs to bef but her paftor-or the attorney, on the prefent ^ 
• occiiTion of preparing tlje deed in queflionj whereby the 
defendant was to ftep^into and fecure a part of hci^fortone 
under the veil of frieiKlfliip, or rather by lighting up in her • 
breaft the*flame of enthufiafm :^and undoubtedly he hoped, 
in due time, to fecure the whole by«mdling another flame, ^ 
of which the female breaft is fufceptiblci for the invariable 
ftyle of his letters is, « all is to be compleied by h-je find 
« union /” But to return: In thi^ place of inquifitioi^flie 
is by them tutored to be privati^ in her chaiity, fo that 
relations, who are injured, wcrc^o know nothing of iiy 
prefent bounty. But would not any man of jio«oi*r in the 
^ofeffion have told her, « Madam, you are going to do ^ 
« thing wh.th may embaiTafs your circumflanc^, and in- 
« jure”yo“r relations lA thing which<hc law will not flip- 
a fort unle& it is fiirly and openly obtained^ and dierc- 
« fore,*unlefs yoil wjll apprise your friends of it, I will not 
« be co|y:ernctL’; 'rhis, 1 fay, was incumbent on the at¬ 
torney hav» dona; but this was omitted, and it was 
done in fecrct. Yet let tf not be told in the ftreets of 
•London, that tliis preaching fcOary oply defended his juft 
fight, and mu 5 be fupporUd inrit. Let them not "be per- 
fecuted, I iepeati but many of, them deferve to be repre- 
‘ ifcnted in puppet-fhews. I have confider^d this caufe not 
tnefely as a private matter, but of public collcerninent and 
utility, bigotry and enthufiafm have fpread their baneful 
iflfluence ainongft us’far *d wide, ajid the unhappy^ob- 
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' jects of the contagion almoft daily increafe ; of this not only 
\ Bedlam, but moft of ^he private madhoufes, are mclanchdiy 
, ftriking proo^s.^ IVjvc Itayecl piich beyond my time, have 
•given this caiife a lung and patient hearing; and inafmuch 
us the^^lced was (jtuined on circumftanccs of the greateft 
fratidf itrif and mifrtprejhitatlou that could be, let it 

be decreed, 'rhat the defendant Reilly execute a releafo to 
the plaint.fF, mrs. Norton, of this a*i*nuity, and dejlvcr up 
the deed for iecuring it.-, faid'if ^iny difference arife, let 
V the fame be fetlkd by‘die nuifter, who is to take an ac¬ 
count of all fum or fums of money paid by the plaif.tifi', 
mrs. Norton, to the defendant, or to his ufe'j for which 
purpofc* all proper parties are to be examined upon inter¬ 
rogatories, and all \^hich,riims the ilcfLu’dant is hereby 
decreed to pay, tijgclhcr with the cofls of this fuit. I can¬ 
not conclude without (.hf i-.ing, that one oi’his counf l, 
with lome iiigifiiuify, tried to flicker him under the clenr- 
E'llnatic n of an huL'p^iulent preachrr : I have tried, in die 
/decree 1 have made, tu ib-iil his iudenendenev. 
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^VEST ERISSEY, in Scac. 1726*. 


•C A S p. 

A RXICfcES on marriage to fqttle lanJs on hufband 
and for their iivcs, remainder to the heirs male 
of the body of the hu^and by the wife, remainder to the 
heirs male of the body of the* hufband by any other wife^ 
remainder to tha heirs femah of the body of the hufoatid by 
^ris wife- A feltlement is ma»e beWre the marriage, and 


\ 


faid to be purfuant to the articles, whereby tilt lands are 
limited to the hufband for life fans waftc, and with pow- , 
cr to make ieafes, remainder to tlie fjrft, &c- Ton of the 
marriage in tail male, rtmainCk-T to the Hrfl:, &c. fon ot\ 
siny Qther marriage in ^ail male, remainder to the ^ 

the body of the hufband. 'Fheic are iffiie tvjo daughters; 
afid the hufband luffers a recovery, and devifes the premifes^ 
» to his flifer.’ I'he daughters may in equity compel the 
dcvifec. to convey<.hc j^^mifes to then*. 


Pengell^j Chief Baron. • 

• • 

I SHPALL aJways.be willing to follow precedents of 
tlae court of chancery, but^ot willing to gcT farther; for 
» i£after a fettlement^is executed and aeguiefeed under for a 
great number T>f years, tilt paisties fliall fay tli<jre*was an 


• * This Cafe is Hated and reported in Comyns, 416. and in z. Peere 

349. which, however, contain a very (hort not»of this decree in the 
court of exchec{uer. In Comyns there is the judgnient of the houfe of 
lords: and in 3. Bro. P. C. 327. and in Peere Will, as above, a aioTC 
full report df the cafe, andiof the arguments and judgment in^H. L. by 
which this decree of the court cf exchequer was reverfed. • « 


agree* 
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agreement contrary to the terms of the fettlement, .and tha<! 
therefore the fettlement ought to be varied; this wpuld 
^ make limitation!? of eHiates ^oo uncertain and loofe, and 
. courts of equity would maki fettleitients rather than the 
, parties. fl* 

By thea£Vto preferve eftates to pofthumous childre^, 
it feems that neither law nor equit}' coyiild, in that cafe, 
help fuch iliuesi and therefore that cafe required the aflift- 
ii.ee of the legiflaturc.^ * 4. ■ t ’ 

Ip there was a dcfvdl of truftccs to prcfcf«^e contingent 
remainders* there is no inftance .(that I have ever hea^ijd of) > ' 
of a court of equity fupplying thatfdcfedl; npithcr is there 
any iiulancc of a court of equity fcttlng afide conveyances 
by tenant for life, and truftees for preferving contingent 
remakidcrs; though it is faid in the cafe of Pye and Gorge, 
that it would be a breach of truit. 

There a great difference between carrying articles 
into execution by a cdurt of equity, and a court of equity 
, • varying a fettlement madif after articles. 

6*2. • That in the cafe of I’rcvor and Trevor there was no 
fettlensent. , 

, I AM determined now in my judgment upon thefe ar¬ 
ticles by the explanation of them by the fettlement fubfe-' 
quent and before tl« marrhige todk effe'et. ■* 

The length of time is material; for now left proof will 
latisfy, after fuch a length c/ time, .than would iJave done 
in cafe the matter had been recent. ♦ ^ ‘ 

Mary lived till the year 1715, -and fhe never required 
a ftrift fettlement; and I fhould think that a court of equi^ 
fhould not carry arjacles of this natur? into execution 
R gredt kngth of time. * * 

Upon the articles, Richard has an indifputable eftatq. 
tail; but it is pbjcfled, that the intent is otherwife; 
had been expfefled, that there fhould have been a let-* 
dement to daughters, 1 muft have been bound jby it. 



#ASE ^EST Aitt ERISjfeTf*/ • 

The /ettlemcnt in this cafe is as mucli in favour of 
daug|iters aSi the artitrlcs j but there v/as a greater regard 
had to heirs males thaA to dai^hters, for tillere was no re¬ 
mainder lirhited to daughters dbtil after the default of iiTus . 
male by any renter. •§ 

^ERC then is an explanation of a doubtful* intention in 
the articles by a f^ttlement caiitioufly draWn, executed by 
the'fame parties, and without furprife. • 

In the Afe of JHonor ap^l Hoijdl'j^the eftate was not t. P. Will, 
niited to the fame perlbns aiwas intcin^ed by the articles. 

• It would be hard if after fir I’eter Killegrew (who was 
the fethcr of ;)ie lady) had acquiefeed in this fcttlemcnt 
during his life, that I Aiould noW ^ifluib it. * 

The parties thgmfelvcs have done what is fought by 
this billj that is, have Carried thefe •rticles into a fcgal 
execution. • 

The common courfeof fettlemcnts is, to llnyt the eftate 
to the father for life, remainder to tfuftecs, &c. remain¬ 
der CO the firft and other fons, &c.» but it is not fo in the 
cafe of (daughters; and the^common efturfe of conveyancing • 


is to be regarded. 


• • • 


A!i there has been an execution of the.artides by a legal 
conveyance) ^t would be too hard in a court of e<^uit^' to 
/ct it ^ide. * 


Baron HoIa dubitaviti 


^Baron Cart^. * 

# ' • 

THAT were it in the cafe^of a fon of that marriage, 
though there were no truftees, &c. yet a court‘of equity 
wouW carry it into^xecution no\ 4^ in the cafe of (j^ugh- 

ters. ' 

‘•s 

Bsft^^omyns. • , • 

THIS cafe goes ferther than any precedent, and farthgr' 
than reafon can carry it. • • 

• VoL. I. * M In 


• % 
m 



'‘CASE OF WEST AIf|» EAISSEY. 

t 

In this cafe there was not fo great care taken for the 
iiTue female as for the males s for the ilTue male zny 
other wife» thotigH il:ranger^ to thh confideration of this 
marriage, Wc by thefo arti/,Ics preferred before*the ifliic 
, female of the r^^arriage. 

\^HY caiviot this fcttlement be laid to be as foil a decj.i- 
ration of tlic intent of the parties at the |ime it was mauc, 
ss the articles r/cre at the time t^iey were entered into ? 

' It is in proof that thl^fettlepient was drawn^jycoimfcl, 
and with deliberation; and wherein it varies from the arti¬ 
cles, we Ihould prefume a focond agreement* ^ , 

T HE grounds of varying deed^ in a courf of equity are, 
ihat foe parties intent hits,'either by fraud or mllappreheii- 
fion, been millaken; and I have not f^nowii an inllancc 
of a«fcttlcment being varied, unlefs it appears from artides, 
or from proof, to have been contrary to the intent of the 

parties > which is not the cafe here. 

% 

« 

«• 

AT AKOTKER DAY. 


MarSn 

^ •> 

IT is not ufual where an eftate for life ic limited, with 
remainder to the ^rft and otl^e^ fonsfthat there fliould be, 
the like eftate to‘daughters. 

Theb e is a ftrong prefumption that this fettlement was 
a declaration of the intent of the parties by die articles. 

It would lhake all purebafes and fettlementst, if, after fo • 
long a of time as in^this cafe, we Ihould have rc- 
rouHe to drticks to find out whether there was any vqr^a- 
tiofTfi'gm them in fettlpments made in ^urfuance thereof. 


Jtarsf! Carter. , » * 

WtlEN the fettlement was made, the msu*rI^^ was 
founded upon the fettlement, and not upon the articles* 


* 



ft 



w 

Chu^ BarWk « 

If we Ihould fet aAde ^ns lettlemerS:, th^ next « 
would be to let afide all the jMrc^afe^ made under the re- ' 
covery by Richard ; which would have fUSacked us ^ the * 
very Arft hearing. It i>i time, therefore, to here. 

'There is gregt difference between coming to a court 
of equity for an execution of articles by a fetdcmeiit, and ^ 
coming td fet a(jde a fettl^enfc before marriage as varT* 
ant from articfleS; and it w6uld be dtoo dangerous, after 
/orty ^ears acquicfceucc, tp ihake Ais iettlement. 

The bill difmifled tot. Cun 

[Thh i)ecre(in the Court of Exct^qtierwai^ Feb. ij;, 

1727, reverfed on Appe^^ hfthe Houfe of Boris. 

Ftde 3. Brown, P. C. 337. Viner, v? 15. 286. 
p. 3. 294. p. 13. 2. Kq. Caf. Abe. 39. p. 2. 

Forrcfter, 20. Fearne’s Coitt. Rem. 66. 75 ] _ 
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4{u.iihed. 


i^^TWOOD verfus EYRE h Chancery 

M 0 TI( 5 N. to quafli the following fignificavit: “ Vo 
“ t-hii^moft (brene princq in Chrift George the 
v“ Second, &c. I Williani^ archbilhop of Canterbury, &c. 
“ iignlty and make known, that the right wcirfhipful J. Bet- 
tclworth, dr. of law's, official principal of our arches court. 
“ of Canterbury, lawfully appointed, in right and due pro- 
“ cetdings in a certain tfali? of appeal and complaint concern- 
k'lg matters merely fpiritual,brouglit,bcfore'him in judg- 
“ itv:nt by the reO^'^end G. Atwodd, bachelor of divinity, 
“ archdejeon of Taunton in the province of Canterbury, 
“ againft the reverend T. Eyre, clerk, mafter of arts, vicar 
general, and official principal of the right reveretid fa- 
* thef in God the biihop of Bath and Wells, at the peti- 
lion of the procurator of the faid G. Atwood, did decree 
*' the faid 1 '. Eyre for his mailifcft contumacy and con- 
tempt ih not appearing before our faid official pjinci- 
p:d, &c.” ^ 

k * V M 


^ 'I 

The cafe apj'^cared on the anpea] to be this: Eyfo* 
fhancellor of the diocefe of Bath and Wells, cited At- 
’ wood, archdeacon of 'I'Amton, ex mero officio^ to appear 
before liim, and bring into his regiftly all tha^wills he had^^ 
proved (which citation was founded oil the 126th canon). 
'I'he archdeacon accordingly appeared, and allcdged, that he 
wa^not obliged* to bring* in^thc wills, tccaufe he ha’^i^.m 
ancieift regiflry; whereupon he was ordered to appear again} 
but he not appearing, the chancellor dccreM him to be px- 
communicated. From thence the archdeacon app^idn«y 
the dean of the arches, and he decrees an inhibifion and 
citation j which laft being perfqpaily fcrvcd.on. the .ithan- 


• The precire date of this cafc does not appear, and it feems to have.. 
ofcAped Hit notice of ail the writers on the fubj^., . . 

cellor. 
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cellor, he fald he would not obey it; and he orderedthef- 
excommunication to be publifhcd, and /ec|uefti'atioi> to go 
out as to both the archdeacon’! livings 5 which gpcordingly' 
ifTued: {hereupon the archdeV’on brought a fecond ap¬ 
peal to the dean of the arches, who called chan^llor 
tolanfwcr j winch not doing, he was pronotfriced in con¬ 
tempt : and after if further time given him to appeal, whfch 
he ftill refufed, he was* *excommynicated, and after 
niflbd. • 

It was objected to the Jigvifcavlf by mr. Fazakerly, 
f 1.) llhat it ie not under^the archbllhop’s fca!. (2.) That 
k docs not fuifitiently exprefs fqf vjjiat faufe the chancellor 
is excommunicated ; whereas it ought to have fet out the 
nature of the cafe* ’that it might ^peat* w’hether it wjs of 
ecoicfiaftical jurifdiftion. King*and t^owler, Sjilk. 293. 
Trollop’s cafe. The fentence made by the original judge 
is Hof to be called in queftion but byjthofe who have a ju- 
rifdiftion; and if he hath made a decree in a cafe where^ 
had no jurifdi(^iQn, another ecclcfidftical judge cannot take 
notice «f it. • 

If therefore they have excommunicated a^peflbn where 
“ they had no jurifdiclion, and the excommunication is not 
nTade void, his liberp? is ti>ken away by a void a 61 ; anH a 
*wj-it of excommunicato crpiendo muft be in force to compel 
him to appear before a court that hath no power to call 
him before them. On'non-apPearance to a citation (iii 
^ which cafe Ihere is nbthing before the court but the cita¬ 
tion itfelf, which • ft only’ to call the party to ^jjear), 4 
lUflicient caufe mull be fet forth, that the mattor may ap- 
ptfSr to be of fpirijual cognizance. * • 

It was anfwered by dr. Paul (the king’s advocat^, and 
V^illes, attorn^ general, (I.) That the archbilhop hath 
courts j in each of which he hath a particular feal 
{and fie may furely feal as he pleafe) j and this *is the gn- 
cienl^fca] of this court, thfc Jignijicavit here (according 
tothe conftant pra 61 ice} in the archbiihop's name, and is. 

* I i 3 hi? 
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flis certificate, being bo& in his name and (baled ^idi hia 
ibal. (2.) That the caufe here of the excommunication h 

' ' I I I 

pifiicienti;^cxpreired by tho words (concerning matters 
merely fpintual) 1 wduch i/it technical term, and denotes 
no mprp than it was a caufe of which an ecclefiafii^l 
Judge hath jHTifdi^on. If an ecclcfiaftical judge: thereof 
hadi juri((ii&ion of this ctie, the queltion will be, If the 
dean of the irches hath a j)|rifJld:ion there? which he 
plainly hath by the 24tii K. c. z2. ors which the arth- 
bi(hop*s jurifdidltonds founded. By that ftatute the ecclc- 
fiaftical court had a right to receive this appeal; and if it 
hath ^t a right to cite the parties, it is giving a jurifdic- 
tion without a fufficient means to enforce itand if they 
have a power o( citing them, excoipmUnication is the pro¬ 
per {nroceis to makd the <citation eiFedlual; indeed, where 
the procdleding )s in original caufe, the natuie of the 
cai^e le ftt forth, according to the rule in 3alk. 293. 

according toTf<d|op*s paie; but this being upon an 
appeal (which proyes nothing, but is only a fuggefiion of 
the party comp)aining, and warrants the fupenor yjdge to 
gram 'X ciratjon}^ and the * pfoceedings below not being 
tranfmitted to the archbjibop, he cannot poiHbly certify 
any tiling Either than is done here} for one bifhop cann6t 
certify for anoti^r, i. Inft. 1344 a. j: aqd the archbilbpp* 
could pn)y trsnfmit vdiat was beiore him} which 'plainly 
diftinguMhes this froip anoriginaltcaufe, where*all the pro- 
peedings are before the judge, and he may (pi forth tiie 
nature of it. Befides, fuppofe tiie chancellor* fhould, /ir 
fffkuti party in a caufe of a temporal nature, he is 
not to be admitted to ky ^ftef \vard;, that it is not of ecck- 
fiaftic^ cogni;tance, in* order to fcrppn himielf from an ap¬ 
peal ttpou the whole. The archbjfhpp he»e hath a juri^ 
diction by ftatute: q contempt warrants am excommuiiicar 
fion i anci'the andhbifhop could certify no other th^ that 

be hath dope: and (f the pl^nceilpr is not fo be held by 

• « 
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the arch\)iftioj)’s certificate, he muft certify what was don^ 
bcfo/e. 

Lord Chancellor* 

THE firft objcftion is not at all matcribj. Thc'^cond • 
in with regard to the general manner of dcfc^ing the cafe. 
Though the comt of common law is bound to affift the 
fpiritual court in mattcikS of fpiritual cognizance, yet it^ 
muft appAr in the certific|Ltc, bfrfcre a writ excommumctno 
capiendo iflucsf that it was it caufe depending before them, 

- ^nd of which they had cognizance, and this antecedent to , 
the 5th Eliz.*5h. 23, ar^ri the bilhop’s certificate oi^ht to 
cxprefs the particuhir caufe of ^communication, 'rhis 
court \$ not to .affift the fpiritual court in piocecding? 
where they have not a jurifdiciibn, «ior ever to troft to 
their faying they had a jurifdidlion,—but the law leaves it to 
this court to judge j and if it doth not appear to be of fpi»- 
p-itu^ jurifdiciion, this court ftops the writ. ^ 

I'he queftion here is, if this Jjgnificavit hath defcribed 
Jthe cqfe fufficiently with regard t 6 the expreffion (con-* 
cerning matters merely fpirituiil) ? .They are, ijjdood, tech¬ 
nical words, and are the fame as to fayy concerning a mat- « 
♦cr of which fhe fpiritual court hath jurilUitftion: but theft 
« laft words arc not iufficie^lt j for this «ourt is to enquire 
whether they have a jurifdiftion ? and not to take the 
word of a*fpiritual (jfficerf ^ 

Whether the .words in the writ may not take in 
* things whfeh be]gng t<\ the common-law, I cannot tell j 
but I will not take aiiy ecclcfpiftical judges woj(fl^for what 
« in their jurifditftiop, We j^aye foued by experience, 
if they could they would bnng sdinoft every thii% under 
their jurifditftiDn i as witnefs that cafe mentioned by dr. 

.. I^aul, of excommunicating a perfon propfer ,cli/ionem fidci^ 
bec3<*ft the party warranted the horfc found when it was 
not \ s^nd tl^t other cafe mentioned by him, of excommu- 

* If4 nidating^ 
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nicating a Quaker for not paying marriage fees, thou^ 
married at their own meeting. 

That which makes the difficulli/ here is, that this ex- 
communi^tion is nut pror^junccd in an original^ cafe, bqt 
m cafe on appeql j and it is faid, that whether the judge be¬ 
low bad or ^ jurifdiftipn, the dean of the arfhcs fjad 

a jurifdiilioiK but if the cafe below v/a^ of fuch a natdre 
that the inferiqr judge had no jur|rdi£tion, a fuperior cccle- 
' Ijaftical judge cannot have one, and hath no right to pjfo- 
ceed in any cafe of appeal brought thereon,«tbecaufe tlie in¬ 
ferior might have been hindered by prohibition. Here the • 
archbiHiop did not think it enough tofaythaf it was'an ap- 
peal,‘but alfi adds, that it*was concerning a matter merely 
fpirltuJ. It is objv'i9ed that the p|oceC|dij'.gs lire llill in the 
cour.t below, and tj^at thereof the' archbifhop could not 
certify otberwife than he hatli done hcic. But when it is 
confidcred tlrt the appeal deferibes the cafe, that is an an- 
fwer to this objedtjo i: Tor though the appeal cannbt bp 
tiken to be true, but t^e complaint mufl prove his fug- 
gi'ilion, yet it is Vc\ic,privid facie all one a? a citation, o.r 
as a bii!. on a demurrer, wiiich is taken to be true at that 
fitnc CO determine the matler in difpiife; fo tliat the jtidge ■ 
jinghj. have deferibed the cafe in the fame tnilnner as it is 
in the appeal : th^* uefeription bf the,cafe therefore is too*, 
gcjieraj, and mull be uuafiicd. • 

\Th:i VC'S trk:n (h'jcyi in j}.:yt-h:,nd ly Mr. Dlxt.. 

*•, •» f ' ’f 
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{pAS£ 9n Devise ef Real and PERSt^AL EstATE 
j ibitb Mr. PEERE WILLIAMS’S Opinion, 


J AMES SMITH, eRj. being feifed of*fcvcral freehoW^ Aug. ai, ' 
lands and houLs, by hft wlll?am©ngft other things, gives Cafe, whether 
as follows, V 17 . “ liemy “I’give arid devife unto my Ion 
• Thomas Smith, and his affigns, all that my houfe, with T^iesa’feefii^ ’ 
“ the appurtenances, fituate an^ bging in Friday-fte^ afore- ^wey 
“ faid, and, now in pofleflion or occupation of mr. Tho- , ) 

“ mas Sandtbrd,* or Uis affigns.”. And the refidue of his 
eftate the teftator gives in thefb wools, viz. “ And as to 
“ the refulue of all my goods^ chattels^ and ejiate whatfoever^ 

“ a^er all my juft debts, legacies, and funerdi charges paid 
“ and fatished, not herein or hereby before devifed,^ do 
hereby give and devife the famtf unto my laid brother-in- 
“ lawfc William BurieU, and to *my faid daughter Anrf 
Smith, v.hom I do hereby make, coniJitute** 5 <fjd ap- 
point to be executors of this my laft Will and teftament.’’ m 
• Notl, The teftator^ ^ James Smith, had aa elder fon 
► named John Smithy who died fomc y^irs ago, but left a 
fon,*v/ho is now living; and the above Thomas Smith, his 
uncle, is lately deaU uiteftate,* and without iffiie; and the 
fon of tfig faid John Smith claims the above-mentioned 
houfe, as*hcir at to.the faid inteftate; and" die faid Ann 

Smith, now Ann Mead, who furvived the William 
ilurrell, claims the f^^d houfe ly virtue of the fwd rcfiduary 
devife; therefore, as this cafe is,* • 

• Qt Whether the fon of the laid J<An Smith, or the 
i^id Ann Mead, is intit|ed to the freehold and inheritance 
of tii(g &id houfe ? 

- I AM fe^ftble there is ^ great authority in this cafei 
which fays, that “ if *oi:e devife lands to one and his sdi- 
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j •* figns, without adding Ac words (for ever), tiiat thiit 
‘‘ pafies but an eftate for life,’* i. Init. 9. b. , 

^ But, with dISfcrcnce to |fiis grdtit authority, I think 

• there is rcai^ to make at ICaft fome douht what# the law 

• is in ^is pointy* The Year-books cited by lord Coke 
the margin, not wairant this opinion i and there |s 
the authority of a very learned judge, njr, jufticc Dode*- 

X^idge’s opinion,♦ Latch. 42, differirtg from opinion of lord 
CSlce. And the reafon jof tke-cafp Lems tqme in'*favour»of 
^ judge Docleridgc’s opinion: for a devixe ofMand to a man 
and his aHIgns, fcems to import a dcvife of la/id» to ^ mai) 
to afll^n or dlfpofe of as he think!! fit i which words in a 
will pafs a fee. And in the fame place, in i. Infl-. g. b, 
it is fuid, “ If 1 dex'ifu lands to one td .give and to fell, 
“ thi^ is a fee.” And as to the obje£iion, that wh^rc 
lands arc (fevifed to a man and his aifigns, that the words 
(and his aiiigtis) are latisficd by the devifec having a power 
to .affign over his eftate for life; by the fame reafon it 
' muft be faid, that wherolands are devifed to one to give 

• or to foil, thc.'c latter''words mig^t be fati^fied, tbe de¬ 
vice having a^ power to give or fell his eftate for life, and 

« a vendee is an affin[A*xec; whereas it will be admitted, that 
thjofe latter words, in the laft cafe, pais a feeT Befides, if 
a devife be to a nyxn for life, the devit^e might fell or af' 
iign over that eftate for life, without adding to the devife 
the words (and to his aftign^); and,hy'conftruin^ this wi]l 
to pafs only an eftate for life, makes the latter yvords (and 
his aifigns) Yo fignify nothing, and to •be quite ufelefs | 
which is*^ againft the rules cf conftrudHon, eipecially in 
cafe of wills: fo d)at I rather take itx that by virtue of tb^ 

€ i 9> , * 

deviic tefthe teftator’s fofi, Thomas Smifti and his alligns, 
ah eftate in fee did pafe to I'faomasi**an(l u}>on his,, 

dea th witb<A|t, iftue, die houfe in queftion defeended to 
his nephew,'the fon of his elder brother John Smif^der 
ccafed. But admitting tha^ by this firft part ^of the will 
an eftate for life pafted^to the t?ftator*s fot) Thfunas^ 

I 
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to him and his afSgns, the next queftion is, Whether hy 
the .devife of reddne of all the teflator's goods, chattels, 
and eftatc whatfoevef, the ifcverfion m Tee of the houfe 
in queftion did pafs hy the hotter devife to tCe teftator's > 
bjpther-in-law and daughter ? And I ratfjer take it, that • 
the rcverfion in fee does not pafs, nor anypjflate therein} 
becaufe the word j(eftate) is coupled with'the words (goods 
and chattels), and confaquently muft be Hkewife a con- ’’ 
fimular fe*hfe, aijd muft b§ takoia to mean all the teftatw's 
peribnal eftate'whatfoever >a4id as is doubtful whether 
•this (^vife includes only .all the teftator’s perfonal eftate , 
whatfoever, or all the teftator’s real and perfonal eftatc 
whatfoever; and as it is a rulsy that by doubtful words an ^ 
heir Jhall not be iUfnherited\ lb I am isiclined to think, that 
this latter devife fliall not extendpto pils the reverfio’iln fee 
to the teftator’s brother-in-law an^ daughter j !ind the ra¬ 
ther^ becaufe by the next words immediattly following, 
the teftator nominates his faid brother-in-law and daugd?tcr 
foie executors of his will; whicl> feems to flicw, that at : 
the time of the making ^f this lattef pai t of his will, only* 
the teftator’s perfonal eftate, 'and not his real^cftatc, was 
in liis contemplation, However, both, thefe points ft'cin J 
doubtful. * ^ ^ 

* * W, 'WILLIAMS. 

January 1734. 
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ipBSETAVATl^NS on the Great Expence ^»Pro-» 
SECUTiNG Suits at Law, with a PLAN propojing 

K a REMEDY. 


W HILSX evei^ perfou ‘looks with admiration on 
the ly/lcm of the ICnglilh law, fo t/ifcly Calcu¬ 
lated advance jufticc,, ai^d redrefs wronpf, there is no 
one who dpes not regret that it k> not equally open to 
every clats of people j to ,thc poor or, to the rich, to the 
peafant as to the lord/ ‘ *■ 

Boed, nay even contradi£lory, as this may feem, yet 
every one wh?i reflects on the enormous cxpcncc attond- 
ant-cr-a- trial for the recovery of a fmall t!..;nand, or for 
the redrefs of an injury not of the ut-noft m:ignitude, pro- 
porhoned to the fu:n recovered, wKl Ee the jiilfice of it i 
will perceivt, t? . It although the fylVemat’c part may cof.n- 
mand cur reverence and rc-l^.ecl, y-t that the prcflical part 
has been fhamefully fuficreU fO‘jmpre(s^upf)n t!i.: minds of 
left opulent a Contempt of law, a ^d a f. :ir of applying 
for its protection, becaufe the y cannot purcliafe i;edrefs for 
ihcir complaints, hut at th * txpciich of total ruin, 

It is well known to every one, that if a pefjbn in the 
lower rank of life has a demand of a fuin*which is to him 
confideruole. and ihould inftittite a fuit for the recovery of 

^ * • 

* W« I^rert this aiticle at tlcj requeil of a corrcfpontie.'it, thou:'Ii not 

within our plan, but as deferving notice on accotaat of fome ufeful 
Itinis for iitiprovement in the pref^nc mods of diftributins juftice} and 
which fetm warfan*ted by the precedent of tlie commliTion vytuch has been 
latcl/ilTuecI lip the Lord Chancellor, empoweing the magiffrates '^cielrt 
stamed to determine certain caufes, thexJ-y obviating the dday and other 
bteonveniencvs which would attend a (uititer comrititmenc for trial in a 
* Ihperior court* 

• ' . it. 
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jt, and gain the cairfe, that the expentes which he hliiifclf 
bar*to pay will exceed the fum I'ccovcred; and that, in- 
flead of gaining his ftemanc^wrth his caiffe, ht^w-ill in ge- ^ 
ncral ba a Irjfcr of ccnficlcralSiy more; even fuppofing his * 
able to pay the debt, and taxed c<^rS; anc^ if the* 
debtof be not able to paV them, that he WiU'almoft in¬ 
evitably finic under the load of his own’ loft, and end his 
days in the fame prifnn to which his debtjh has been con- 
f<|^ned i tlicre la contemj'iatcTttte \VifJom rf that inftitufion 
wiiich has fo will-ly providt'd for histfcdrefe, but has neg- , 
• IcctcfJ the nvar.ii of attaining it. ' «« 

'Fo endeavour at an attempt^to obviate this dijliculty 
(not to fnew the hardlhip of it, which is univcrfally known 
and experienced),'is fhe obje£t of this paper: to raife up 
ntore able and experienced adtocatfs to attempt the re¬ 
moval, not to recommend his own plan, is tlTe delign of 
the Writer. . • 

He will therefore prefume to point out a methcai of 
adminiftcriiig juftice at a compaftitively flight cxpence, in I 
order rfo induce others,to attempt a more complete plan/ 
which may meet with the approbation and^enftoutagement 
of thofe who only can redrefs the prefent hardihlp. « 

• The cxpencbs of a lay-fuit chiefly aiife after,the caufc 
» is at iftlie. The preparing the record,•^ntcriiijg the caule, 
payiflg the different fees of OiUce, and particularly the at¬ 
tendance of witneffis at a considerable diftance from their ! 
places of,abode, are what moft materially fwell a law- 
bill. 'I'liefe would be much lefl'ened, and Tome totally 
avoided, in the pradice of borough courts e^Blilhed in 
tnafiy parts of this kisgdom« courts which wo^ prove of 
the greateft benefit to the phcc% over w'hich tHfcir jurif- 
> 'diction extend but that, according to the preicnt prac¬ 
tice, from removals and other caufes, delays and expences 
greai^r than would otherwife i>c fuffained, frequently arc, 
and generally may be, occiffor'.ed. 'Fhey have, howeve% 
given rife to the followTng plan: • 

Suppose/ 
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etj^YEUVAVlOf^S ON sxifts At LAW* 

Suppose that in every part of the kingdom diftiidls 
Ihould be allotted, of not more than a certain number of 
miles in (j^tent,* ai*id that the boundaries ihould be ex- 
preisly afceAained. That oyer each of thele a barriitcr of 

• experience and'ability fliould prefidc as judge, witl^ a 
power*^of (Unii|ioning a j ury of the place* That all writs and 
procefs ihould ilTue, as at prefent, froit} the chancery to 
the courts at Weihninfter; and. from thofe courts to the 
ihuriffs of the different co-inti^s, returnable, ndt into *he' 
courts above, but in{o the court of the diftridt where the 
caufe is propofed to be tried j .which is then to be fully* 
pofle/Icd of the caufe, fubjedt to the controul of the fupe- 
rior courts in matters diferetion, upon motion, as now 
pra^ifed. That the pleadings fh^l be delivered, ifliu 
madd up, and the ctoifc tried, agreeably to certain rules 
to be eftaUiflied for the regulation of the prat^ice in all the 
diffritSfs. That in every cafe, when the caufb comes to 
Cri^, 4 nflcad of a general verdldl, the jury fhall find the 
fads proved *, which fhtil be taken down and annexed to 

• the pleadings, upon which the judge of the diftiid fhall 
give judgnrent; and diat the judgment may be removed 

f 

. by writ of error, by either party, into the fuperior court 
ifTuing the firft procefs, and piippeedmgs be had thcreupofi 
as at prefc^it. N/.w trials may alfo be moved foi in tl^e * 
fuperior court. 

These are the outlinoi of a plan which, I conceive, 
ttill, in a great degree, anfwer the eAd propofcd; and at 
the fame time be advantageous to the ftudy and knowledge 
of the Javi\^ ' * 

T}iER(; are certainly fomc^objedion^to it. One ai;iiils 
where die witnefles live®in different parts of the kingdom ^ 
but any thing of this kind might be regelated, and the* 
^lace ,of trial fixed or changed by the fuperior court upon 
affidavits, .fo as to admmifter complete juftice. ‘Many 
ether obje£tions are obvious j iiut^ they, perhaps, might be 
removed by a fkilful hand. 

4 • * 
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The advantages are. That every cafe of difficulty wffi 
be determined upon fpecial verdidt, fo as ^ways to be a 
in a cafe ilmilarly circumilanced; aiffi l&tcft gofWity wili^ 
fee the evidence upon which^the dccifion had been made..> 
'^'hat in every cafe rccourfe may be had to the' 
rrjorif and a party will not be neceffitateafto abide by the 
opinion of one jjwige, or of one court,- which mull often 
prove erroneous. ThaP although a caufe may occafion more 
teouble ifi the ^onuucling, ytA that many proceedings "will 
be rendered finncccflary. * A great ^xpence will be laved,, 
even^though the opinion, of the court above be* taken oii^ 
every cafe; yet no detriment will arife to the revenue, the 
lavings being made from the expences of witnclfes and 
the fees of office?; and there will not be greater, if 1» 
g{;eat, delay in the iHlic of a eaufe.* * 

It will alfo, moll probably, operate to lcll?n the num¬ 
ber of attornics, as they mull have a competent knowledge 
of Aic profeffioji to conduct a caufe* and to take^lo*^) and 
Judge of die manner of drawingwa Ijjecial vei*di<St; which i 
will Q^event thofe who^have not tlfc means of fludying the 
law from entering into the •profeffion; ferve as 

one means of bringing the law itfclf ^gain into the repu-* 
•tation it feems to have 1©^, to refeue the profelTors of it 
from the dilgrace find odium which a^ univ9(rlally atten'** 
dantTupon the pradlicc of it. 

T HIS ^change, it mull be confelfed, is an extenfive one, 
and contrary to aitcient pradlice, and would even render 
an affife^iineccllary ■ for'civil caufes. But*it Ihould be 
remembered, tiiat the inftit«tion of an affile*^S^ nearly a 
thmilar attempt, alloiying for ,the difforence th^ times, 
aiid of perfonal property; and yet no one doubts 6f the ad¬ 
vantage derived from that inllitution. At any rate, no¬ 
thing is here propofed contrary to the theoretical 4>art of 
the liny i and it is obvious that the pra< 51 ical part mull rc- 
<iuire alteratioiis,^and be adapted to the times, if it is wilhed 
* • • -that 
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^bat any one ihould derivo advantage from it. And {ufcly 
that time is now come; when a learned barrifter, in \htS 
^ ^hearing of a^udge^ has blamecFan attoV’ncy for not adviiing 
a client rarfxei^to reduce his drmand, fb as to bring k under 
the jurifdi<^ion court of requeft, than to bring an ac<^ 

tion at law^’ witn a profpedi of certun lofr.. ' >> 

M. T. 
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CASE of ELIZABETH DUNN for I^RG^Y 

with the Omnions of the JudgeIs, at the OLD 

BAILjpY SESSIONS) in October 17B5. 

• ^ ^ • • 

E lizabeth dunn •was triad upon an indiftment The maker of « 

,of forgery; for forging and uttering a falfc nro- ^roniifnafy note, 

- , • r y ^ ^ “Wtio utters it at 

irulTory note Tor the payment of 31. 17s. as the note tli^notc of atio- 

of Mary JVaUis^ the widow and executrix of John [hereby 
Wallis, with inlefit Jo defraud Edwiird Hooper the pro- Superior credit, 
fecutor. • i«^F“-»tyoffor. 

It appeared in evidence, • 

That on the-day of —;-the prtfoncr applied 

to one Edward Hooper (who kept an office fprj^^^ying 


gery with'n the 
2. Geo. 2. 
c. 2;«f. X. 


the wages of fcaineii), and represented to him, “ that her 
“ htijhand was a feamvi in his majefty’s navy, and was* 
“lately dead, having confiflerable w’ags? due*t 9 him; 
“ that he li^ made a will and appointed her his cxecu-« 
trix, but that the fees 'in D<K‘lors Commonyimounted 
i* to^l. 3^75. whicR flic had not rnonefmto pay/ and there- 
fore fhg deiired the profecutor to lend her that fum.” 
I'he profccutor told hCr that hP muft have fome certificate 
that fhc ifas the fame Mary ffa/Us^ the widow and exe¬ 
cutrix of the feaman; and till then he flroi^ not choofe 
^o lend her the money. * 

•Being thus *efuf?d, fheswAit^away; and in a few day? 
afferw’ards capie again to Hooper, and fhewed hrm a pro-n 
iiate (of pretended probate) of John Wallis’s will, appoint¬ 
ing lys wife Mary Wallis the foie executrix, • * 

% • 

• A very iipperfeA account ogly of th** Cafe being Iiithcrto extant, 
we have been favoured with The conOnunipatiun of t'te following as a de> 
firahle addition to onr t'olieflipn. • , 

. Voi, I. ■ .K k UwH 


Leach's Cr. 
Cafes, 61. 
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CASE OF^'ELIZABETH DUNllf E/3R FORCERY. 
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Upon this the profecutor lent her the 3I. 17s, -anditis 

clerk drew a promilTory note to be figned by the priftwicr 

* rfor the repayment of Aat fumr The prifoner fether mark 

'to the note'’and then HoCi>er’s .clerk (who attcHed it) 

*aikcj f;hc prifey^er what narnc he muft write over the 

mark ? The prifoner replied, “ Why, you know my *name 

well enough, i told you before artd thercui)on the 
^ » * 

clerk wrote over her mark the words, Mary JV^Uis^ her 

*■ i * ^ ^ * # 

mark (the name Ihe had caljc^i herfelf biiforc). Upon 

• this evidence the jury found prifoner Guilty. But the 
recorder having doubts whether tl?is was a fdrgery within 

•t. t. Geo. i., the id' Geo. 11 . he poftpoj'.ed palfing fentcnce, and dc- 
^•.1^. f. I, the opin"'o: 7 S of the judges upon, it? Accordingly, 

at a meeting of all jhe judges (ex'cepting lord Camden 
and mr baron Adams), on the 6th of Noy. 1765, at Ser- 
jeants-Inn, tlie quell ion was propofed to them. 

Mi;, jufticc All(?n was of opijnon, that this no 
forg^y, but at mo/l z ^}Xlere frauri in airumipg a falfe 
name. That to conflitute a forgery, the injhmmnt it- 

j ^ C 

! fclf mv.fl: be falfe j and the merely nniiming of a fictitious 
name to it will nor make the inftrument itfclf a forgirv. • 
J^ut here the note was really and truly the iK)te of the 
prifoner hx^ifelf, and was given ar.d A'bfcribcd by her as „ 
her ozvn note in the prefvm c of Hooper and his clerk j 
and though fhc fjbfcnbed it by a fictitious name, fhe 
r*'ght be fued upoji this note as efTeCtually as if fhe had 
figiied it with her own true name, and confeq-icntly the * 
profecuto- Cisd his remedy upon it. 

But the nine other judges v.'erc of opinion, thaf 
j this wa^ a capital forgery. ■ They agreed, that in all 

• fr rgeries the inftrument fuppofed tp be, forged miift 
be a falfij iiiftrument in itfelf ; and that if a perfou 
gives a note entirely as bis own., his fubferibing it 

' by a fictitious name wi)l ppt make it a forgery, the 
credi.t being there wholly git en to himfelf tyithout apy re- 
, gard to die lunic, or yvithout an^ relation to a' ttiird , 
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perfon. But they thought that an mftrumcnt which is 
altered as the aft apd inftiument of aRother^ and in that 
light obtains a fuperior credit, when, in tr*ith, it is not* 
the aft of the perfon reprefented, is ftriftly and propcrlj 
If f<^e infirununt j for in that cafe the par^.decei^ed does 
tiot advance his money or accept the iaftrument upon the 
perfenal credit of the* party producing if, but upon the 
yame aad charafter of the. ^ird perfon, whofe fituation 
and circumfeances imporl^a fuperior fccurity for the debt: 
and therefore, if in truth it is not the inftrument of that 
thiref perfon^ whofe name and Atuation induced the cre-^ 
dit, it is certainly a falfe ifijlpument^ and the ifltrnf.on 
fraudulent * to tb^ party impofed upon by it ; for he 
believed, when he accepted the fe^urity, that he.had a 
rbmedy upon it agaiiift the third perfon, in whofe name ii 
was given, and on whom he relied when he advaiwcd 
th» money : but this being *feVe he ha*, no fi^h re¬ 
medy, and therefore is materially deceived.'ffffs ref- 
peft the cafe is very different frqm that of a pe rfon hor; 
rowihg money upon liis own note, and merely alfuming 
a iiftitious name, without any relation tfi a Sifferent per- 
^fon; for ihire the whole credit is given to the party him* 
felf: the lender accepts the fecurity as the fec^ity of that 
•pei'ljan only ; he has no other remedy Tn view but merely 
againfl ^|ie man he is dealing with; and the fecurity itfelf 
is really, and truly the* inftrument of the party whofe aft it 
purports^sto be, however fubferibed by a fictitious name y 
he has therefore a remedy upon it againft jbe^perfoii on 
^whofe credit he took it, an 3 confequently is jiot fubftan- 
tially defrauded* • • . • * • • 

But in the prefent cafe no credit was given to the pri- 
^ner herfelf perfonally, for Ihe vi'as totally unknown both 
to Hooper and his clerk; the money wa? tefufed* on her 
firft*application, and a certificate required that fhe was 
the fame Mary fVallis^ tin tgidaiv and executrix of the fea- 
man. It was not till fhe brought the probate, and.lnon) 

^ thence and her. own reprefentation appeared to be the 
* * * * K k 2 • eisecutrix 
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executrix of John Wallis (and as fuch intitled to hifi 
wages), that he v^ovld adyiao^e Ae^money to her. *Ii| 
*that charaAe;|^ and capacity ihe gave the note, and virtually 
dirctflcd the clerk,to write trfe name of Mary WafiU over 
Tier mafk (as^tjife name fhe had told him before); 
therefore upon the fuppofed pote of Mary Wallis., the cXr 
ecutrix of the /eaman, that this mqpe^ advanced: by 
^is^ note the profecutor believed* that he had remedy 
againft that executrix, •'and that fhe wages*tjf hcf hufband 
« would be a fund for repaying him. 

It now turns out that this wa^ not the nbte of *John 
Wallis*>t executrix, andethat he has no remedy upon it 
againft the perfon whole note il purpoijted to* be, and on 
whom,he relied ; it v.^s therefore nfalfe note, and as fuch 
within the jyords of the atil of parliament. ' 

Whether, in fact, there be any fuch perfon as Mary 
Walli^, executrix of johit Wallis a ftvunaji, is totally ^m- 
^ jnaterf‘^?? iV aji inftrument be hilfe in itfclf, and by its 
purporting to be the ^ of another a credit is obtained 
which would not otherwife havd been given, it* is a 
forgery; though the name it is given in be really a non- 
*^ntity. Aim Lewis’s cafe, Fofter ii6. i. Huwk. P. C. 
210 , \ 

j ^ C % 

Had thcMiotc hi queftion been brought by th^ prifoner 


ready ftgned with the name of Mary Wallis, exfcutrix of 
John Wallis, and had fo'obtained the money,* it could 
hardly have .been doubted but this would have ttjgen utter> 
ing a forgety^ 

And what difference can it make that ftie figned tha^ 
pame cylinder theYame mifreprefentdeion^ in the prefence 
.t>{ the profecutor, as ithe prifoner was an alj^olute Jlran'ger 
. to him ? He had no better means of knowing ‘whethgjr 
this was the. rfote of Mary Widlis^ than if Ihe had fign- 
td it before flie came thidier. I'he felfity of the note 
and the fraud upon the pfpfecuipr were precifely (ho 
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Upon the whole, the nine judges abovemendoned 
wefe of opinion, diat the pr[foner was liable to a lentence 
of death. I • 

But* at a fubfequent meddng it wa| agreed, that as 
lAr. juftice Afton was of a diiFerent ophpon, it* would* 
bo'^pejr to recommend the prifoner to mercy. 
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* W P U B 1.1 C A T*I P ]S> S, 

Eas'Per Term, 31 George III. 


1. Reports of Cafes argued ard determined in the Court 
otJK^iNc’f Bench, in- Ifilary 'I'erm, 31 Geo. Ill. Bym 
Charles Durnfo^d and Edward Hyde East, 
Efqrs. (being Part II. of Vbl. 1 V.) Folio. Prief 5s. 

2. Reports of Cafuc argued a^d determined in the Court 
• of Common Pleas, in A 4 lchaefmas Term 170*0, and 

Hilary Term 1791. By Henry BlackjTtone, Efq. 
(being Part VI.) Folio. Price 5s. ^ 

3. Sir George Crokf.’s Reports Cafes 

adjudged in the Courts of KAjg’s Bench and CoM- 
MgN Pleas duringjrhe reigns of Elizabeth, James I* 
and Charles I. originally publiihed by Sir li^RBor- 
•tle Grimstone, Bai't. ivlafter of Ac ^olls, temp. 
Car. I. ,^The Fourth Edition, witVi Additional Margin 
nal Notes and References to Modern Authorities. By 
Thomas Leaa'h, Efq. Publilhin^ by Subfeription in 
•Hour’ Voluines Royal 0 < 51 avo. 

• » 

The three volumes^ containi^ig Cboke Elizabeth and 
Croke ^ames, arg now delivered at los. 6 d. each volu:ne 

in boards? or to fubferioers at il. 16s. for the whole fct. 

• • • 

4. Lord Raymond’s Reports of Ca?S determined 
’ ^ •in the Court of Icing’s B^nch anti Common Pleas, 

in the Reigns of KingWiLfc. III. Queen Anne, and 
ICing Geq..!. and II. together with the Entries of the 
^ Pleadings to the faid Cafes, originally publifhed by Mr. 
Serjeant Wilson. The E'ourth EAdon correi^ed, 
with Additional References to former ahd*Uter Reports- 
By John Bayley, Three Volumes' Royal Odtavo. 
Price fl. 16s. in ]^ar3s^2l. bound. 
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A mS|3ISTEIl or hkvf rtfjpM CAT IONS. 


This work being now compleated, the fecond volume is de¬ 
livered to Subfcribcrs on fending their receipts to their re- 
fpedive bookfcUers^ » » | * 

.5. Blackstone’s Comment aiIies on the Lpws cf 
England, in Four Books. By Sir William Black- 
STOifE, Knight. The Eleventh Edition, with the laA 
Corredlions of the Author j Additions by RiciTiO«j> 
Burn, L. L. D. and continued to thc«prefent time by 
John Williams, Efq. Four,'Volumes 8vo. Fiico 

iJ. 10s. bound, , . < ^ 

• # « 

4 


, 6 . Wood’s Complete Body’ of Conveyancing, in 
Theory and Practice, with the Aduition ,of Original 
Precedents^ Notes, References, aiid new Heads or Titles, 
(beirfg an entire new Aritingcmcnt of the Work). The 
Fifth Edition. By John Joseph Ppw’ELt, Elq. in 
Three V otumes F olio., . ' • 

' t 

I 

The fecor.d volume is now completed and juft publifhed, 

price al. as. in boards. 

$ 

7. T(|IIp.H§TONE of COMMON ASSURANCfeS> 
t or, A Plain and Famibar I'reatife, opening the Learn- 
. ing of the Common -Aflurances or Conveyances of tne 
Kingdom. The Sixth Edition,' revifed and conledtcd, 
witn'Not-S and additional References. By Edward 
, Hilliard, Efq. of Lincoln’s Inn. One Volume 
Royal Octavo. Price 12s. bound. *■' 


This excellent \^’ork, the authority of which is generally 
acknowledged hy the profelTion as the moft complete Syltein 
extant of the Law of Conveyancing, or nf lecuring the pof* 
felTion of property in this kingdom, is now re-publfihc l with 
the advantage of the learned fcditor’s further laboui;'!, by mak¬ 
ing fuch additional Annotations as have become neciftary fince 
the publioct’c?. of the former edjtion, from the variety of Cafes 
that have been determined fince tliat time, which are now 
fully Imported in thb Collefi.iens of Reports, of the Courts^of 
Chaiicei7, King’s Bench and Common Pleas, and are accord¬ 
ingly found digefted with the Editor’s acknowledged concife- 
nefs and perlpicuity under the refpedlive chapters of the work, 
which,is at the'fame time preftnted in a more compendioiu 
form, and at‘a conllderable reduction of price to the prefent 
purchafers. / 
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A REGISTEX OF LAW FUBLICATIOHS. 

• I I • 

8. An Historic aLjLeoigraphical Chart of Land' 
ded'Property in £nglarid, from the 7 'ime of the Saxons 
(to the prefcnt iEra, difpl^ing at one View the Tenures, 
Mode of Defcenf, aid Power of Alienatiow of Lanas in 
Engjand at all Time* during the faid Period. Price 6s. . 

t . . . * 

This is a re-publication of a very ingenious outline of the law 
09 ^ 8 ^ fubjeds abovementiuncd by the means dt‘ lines and co- 
louis which was,originally publiflied by the learne l Author 
above tw-^nty years un^, and has now received the Addition 
of fome few Infertio»'s t)f Reference to later Authorities. It 
is, with thefc qjterations, 'Aft announced to the publiUl ac¬ 
companied wi?h an Advertifenient of^the Author’s intentions 
of gratifying tl;e expeftations of the Profefiioii by a re-publica-# 
tion^f the much approved Essav on Contingent Re? 
MAINDE&S AND F.XB ctf rORV Devises, which is propoied 
to cOLiliil of two volumes; the*fjrft of which, containing the 
Law of Conti igeiy: Remainders, will appear in the couri'e of 
the enfuing TcriSi. • , 

• • 

9. Modern Entries; or. Pleadings in thft Courts of 
King’s Bench, Common Pleas, and Exchequer: 
End allb all Kinds of Writs, briginal and judicis^tranf- 
lated from Lutwyche’s, Saunders’s, VentB»*s;' SiSficeld’s, 
and the Modern Reports; together with Readings and • 
Ohfervations on the fcveral CiiSes in the Reports, &c? 
in Two Volumes 06 favo. Price il. 5s, bpmi^ 

• ^ • 

The abojre is a re-publication of the two iirft volumes of th# 

•work ufoally aferibed to John Mallory, Efq. 

*10, 'Lilly’s Modern Entries, being a Colle<aion of 
Sele6titf^lcadings Jn the Courts of King’s Bench, CoMi 
MON .Pleas, atacf txcHfQUER, viz. peclarations. 
Pleas ifi Abateitient and in Bar, Replications, Rejoin¬ 
ders, *&c. Demurrers, Ihues, V erdiels,* Judgments, 
Formls of making'up Rcqprds of P>»»r^id^ciiter- 
* jng of Judgments, &c. in moft AtlionsJ chiefly drawn 
• or perufed by«Mr.*BRoijEOTCK, CaIithew* Ccimyns, 
Darnel, Holt, Levinz, Eutwyche, NArth. y, 
Parjcer, “Pemberton, Pengelley, Pollexfen, 

^ Raymond,Salkeld, Saunders, Showfk, Thom¬ 
son, Trevor, and other learned Counlel ; as alfo Spe¬ 
cial Affignments of Errors and Writs and •Proceedings 
thereupon, both in the •faid Courts and in Parliament s 
the method of fuing out Outlawries by Writ of 
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A I^EOISTER OK tAW P^UBLICATIOKS. 

Err'"’", or cthorv/ife'. To which is added, A Cplleftiori 
ol V‘'r'is ill mod Cafes now in Praftice, with proper 
^'ab^..s to thcf'vUple, I’hf Fifih Edition, in 7'wo o- 
lumci) Oitavo. Price i[ i*s. bound. 

r 0 

This is a rc-qdblicaticn of the moft co.-nprehenfive and 
provod Collt^hion of Modern Pleauinjjs c.xtant in priijt, not- 
withllardir.g the appearance nflhveral otlier ffrailer colIe?Vtons 
of the fame kind,' which arc found lefs generaliy ufcful in 
pradlicc. , •' 

11. A TAW GRAjyiMARi, or. An Intft>du(£i;ion to the 
Thco'-y -tnd Practice of English Jurifprudence; con- 
taini*!'^ Rudiments and Illullrations digeH'cd undtr the* 
following Heads:—'I,'he^Liuvs of Nature—The Laws 
of God—I'hc Law of Nations—The Law Politic— 
'f hc Civil Lawi—The Common La)v—'Phe Law of 
Raal'on—Genera)/Jultoms—Kllhblifhed Maxims—The 
KonninTodc—'I'he Canon Law—'I'hc Marine Lave — 
'The ]\Tilitary Lav/—'I'hc P'orcll Law-—'Phe Game Law 
Statute Lmw—'I' he Municipal l^aw—I'he Rights of 
Pfl^;p.ns~'l he Rights of'i'hings—Civil Injuries—Modes 
of fCe'drels—Crimes and Mifdcmeanors—Modes of Pu- 
nl.dimcnt—The Qourts of Juftice—I'hc Vocabula 
Artis. One Volume Octavo. » Price 9s. bound*. 

' *' f . 

T!ie ab^VJ is an tnl.irged edition of an approved work ori- 
ginaily publlihcd by (J 1 les Jacou, but has recllved eonfidep- 
si\nc Auditions and Improv'cnients from the hands of the prefent 
Editor. It .now fiirnis a very ufcful Con'lpendiuin of tlie Law,'* 
adiapteJ ttf) the imornaition of tliofe Readers who are'not in 
pi.dcliion of any picvious knowledge of, the fubjuT and will 
be found occafionally nor unworthy thy attention qf tnc pro- 
fclTioi-ai reader, by a-iouiing uicfui refert-mee to bpoks and au- 
thoruies cohtaining more compleat inforfnation <Jn each re- 
fpct:hvc«kihj''i6t of enquiry. ^ 

* "If . c- • 

12. A piGEST; or, entirt new and^compleat Body of 

the Law conecrnliig tne Poor, from the earlieft Period 
to thr- prefcnt 'I'ime, arranged under proper Heads;* 
copimliiig. a great Number of reported Cafes not to*t)e 
found in*' any one Work of this Kind, together with 
many other determined Cafes never before printed; 
taken from the Notes *,of HivNRY Dealtrv, ^.fq. 

. ; ■ • Clerk 
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Clerk of the Rules of the C jurt of King’s Benc^ 

By t). Pr chard, Gent. Part I. Price 3s, 

The work is intenrieJ to fhalcc one^vofuT.e «|uarto.—Th^ 
Autlior proftfics cJue{i)lto have followed tlie Arrangement of. 
Dr Bu*rn, but the prefent publication a^ca’-s to be j.cich 
ihcre JifFufe and comprehend/c on the l'ui#jeft, coiillifting oT 
quarto prr^es, Iroating only on the <ipp‘n»tmcnt of over- 
feers, wiiicii ij difc’-nr-j io iwfs tnan a fbvuc:. nrt of the fame 
fpace, by Dr. E? It is *^0 be wiihed that the Author of this 
work had pointed out fof r.ie fatlsfa^fion of* his readers fuch 



preference to them in the neceiTary’rcquifites of nfetboJ and, 
arraT^cincnt^ which mull: form the proper recommendation of 
a new work on this cxteBifivc fubje^l. 


13. Trea»tise on the Law of Awards. 

Kvd, Kfq^ Barriljcr at Lavij^ 8v^. 

. boards. • _ • 


By Stewart 
Price 5s. 3d. in 


Q] 


14. Dissertation concerning the landed Property of 
i>engal. By Charles WCoughton Rouse, 
Efq. 8vo. Price 6s. in Boards. 

• 

15. The Hedaya; or, Giiina: being a Commentary 
tm the Muflulman*Laws. 'Tranllated from the Ara- 
Jliic 'Text and a Perfian \'*erfion, bv Qrdt^ ol’^e Go¬ 
vernor General (Mr. Hastings) and Council o# 

I Br.NGAf. By Charges Hamilton, in Four Vols. 

4to. Price 5)^ 5s. in" Boards. I^ublifhcd under the 
» Patronage of the Fall India Coinpaify. 

16. Dei*nologY ;y>», the Unitm of Rcafon and Elegance; 
being^lnftruclioni to a young Barriftcr: with a Pott- 
feript (JUggeifing feme Confidcrations on the viva voce 
Examination' of VVitnefl'es at the KNt:T ,i.sj^ Bar. By 
IIoRTENSius. ‘ 8vo. 48. in Boards. 

17. Considerations oh th® Opinion Pat^ by the 
' Lor.is’ Coiimittec of Council in a Reprefentation to the 

King upf.o the Corn Laws- By William Mitford, 
Eftp 8vo. 2s. 


18. 



A K£ClSTEft or LAW FtTBLlCATtOHS* 

^ I • 

|8. Full and corrc^ Report of the great commercial 
Caufe of Minet and Fector v. Gibson and John¬ 
son) on Indorfementsu 8vo. Price 2s. 6d. 

19. Collection of Caf^s in Law, Equity, a;id Con¬ 
veyancing, alphabetically arranged and digefted under 
dinlWE): Heads; with the Opinions of Counfei thereon. 
No. II. ill, IV. V. VL at IS. 6d. each. 


«i 

See a particular account of this pqbikatdon in our Regifter of 
lafl^ Hilary Term. , , 

• » »^ * 

20. Review of the rArgumenvs in Favour of the Conti¬ 
nuance of Impeachments notwithftanding a DilTolution., 
By Spencer Percival, Efc^ of Lincoln’s Inn!' 2S. 

21. Series of Letters to die Right Hon. Edmund 
Burke, in which arc contained Enquiries into the 
cohilitutional Exif^cnco of an Impeachment againft Mr. 
Hastings. By G, Hardinge, Efq. M. P. the Te- 
cond Edition, with an Appendix, in which are con¬ 
tained Obrervations upon Major Scott’s Letterpub- 

Diary 11 th April 1791. 8vo. 2S. od. 


A third edition of tli:;fc Letters is promiled in a few days. 

* « 

22. A'Twi AXJfSE of the King’s Power of granting Par- 
dems in Cafes of Impeachment. By Heneage, barl 
of Nottingham, Lord High Chaixellor of E^ gland, 
temp. Car. II. 410 . 

•» 

23. Reflections on the PidinifBon ulually adojited in 

criminal Profecutions ^r Libe^,; and on the Method 
lately introduced of pronouncing^ Vcrdjdts «n Confe- 
quence qf fuch Diftindlion. By A. (liGHBlORE^ At? 
torncy ^ Law. 8vo. is, ' 

« 

94. CoNsfDERA.TioNs pn the Matter of Libel fuggefto^ 
by*Mr. Fox’s Not^pe in*Parliament of an intended 
Motion on that Subje^, By John^ Leach, Efq^ 
8vo. is. 

> I 

25. CoNs.ibERATiONs OH Ac reipcflivc Rights of.Judge 
and Jury; particularly upon 'I'rials for Libels^ occa- 
fipned by an expeiLted Right Honourable 

; C. J.Fox, 
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C. J..Fox. By John BowtEs, Eiq. Barrifter at Law* 
8 vo. Second Edition, as. • 


L 


The fame Author has Ifice publKhcd, ^ 

a6. A Letter to the Right HonourAle C. J.’ Fox*» 
occafioned by his late Motion in the Hou^S of \joM- 
i»ff>NS refpedting Libels, and faggefting the alarming 
Confequences 4 ikely to enfu2 if the Bill now before the 
Lcgiflature upon that •Subje( 5 l fhould phfs into a law. 
8vo. €s. bd. ^ 

27. Argument on the Rrghts of Juries of the Honourable < 
• Ti^mas ]lrs!Cine, ill the Caufc of the Dean of Sv.* 

Asaph in the Court flf King’s Bench. 8vo. ^ (now 
repubiifhed.) 2s. bd. " * • 

• • 

28. Brief MriAoiRs*of the Judges whofe Portrait are 
prclvrved in Guildhall; Yo~wRich are prefixed En¬ 
gravings of the Marble Sculptures, reprefentihg tlu Earl 
of Chatham and William Beckforj), Efq. 8v'o. 

• • _ y 


• This is an hillorical compendium* of the legal prometions 
and other particulars to be found relating to the Judges, of* 
whom the memory is prefcrved i^y the ciiy of London in tcfli- 
njony of regard for tiicir alTiilahce in adjuilisig the cJaiais of 
. property occafioned by the fire of Loudon. < 

•• 


. TO dORRESPONDE^S, . 

THE Itarned and curious History of the Court of 
Star Chamber, makes the fuhje£t of our prefei^ 

• Numbery vfiU be concluded in our next\ after which Opini¬ 
ons ^Eminent MODERN Counsel on SpE^nw-^CAsrs, 
ap/ing on the Law of Copyholds^ Mortgages, •Devilcs of 
real and perfonal Eftafe, Settlemeqf by Marriage Articles,' 
Terms attendant on the Inheritance, &c. which have been 
tbl^inglf communicated for infertion in this publkationy will 
appear in the courfe of the prefent velumry under* the regula¬ 
tion ahieady adopted in that refpeil. The favour received 
from Rufticift is not judged to J%ti within our plan ; and, if 
^ thought proper^ Jball be returned agreeable to any dire^iah 
may be con^unuaUdfrom the fame hand. 




Trinity Termj 30 Georpe III. 


A 




I. Reports of Cafes argued and determined in tie High 
Court of Chancer Yj with foine few in other Courts. By * 
CitARLEsW-MBLER, ^fq. oiic of his Majesty’s Counfel* 
at Law, and Attorney-GenfrqJ to the Quee^n# One 
Volume Folio. Price il, i6s. 


This volume containsf a confidentble number of Cafes ^uring 
the period of Lord HARnwlCK^S'prffiding in the Court « 
Chancery, and of the fuccceding Chancellor?, nearly to 
the prefent time, and is therefore a valuable addition to the 
Authorities already extant of the dDe|erminati*ns which have 
taken place iii that Court v^itliin the period ahpvftsientfioncd, 
particularly as, during the intcr^l betwixt Lord Hard- ^ 
wicke’s time and that of the preftyii Chancellor, very few 
Cafes had been before reported. Thefe Reports do not, bow-* 
ever, bear any marks of fuperior accuracy over^hefg^of the 
fanTe period already in the hands of the;prdfeflion, the cafes 
being in gcagral very briefly llated, the arguments commonljp* 
hn one fide only, and the decree is ufually reported in a man- 
I ner apparently inicBded to aflift the author’s recolleftion, ra¬ 
ther ghan- to record for public u!’e a farisfat^lory account of tlw 
principles of the refpe^tive determinations. Neifher docs it 
appear, ifiat in giving ibefe cafea to the Public any fliare of 
tnat atterhion has bellowed which has been generally 
coufidercc^as ncctflary, by.former Reporters, It^ pointing out 
the authorities on tvhich*many of the arguments and determi¬ 
nations herein reported are feunded, whethePc'5!?dit in the 
,prefent volume, or in any other of thofc ^which-are received 
as*authority in t^e cAirt ol^ CHancery ; not even io thofe 
cafes where the decree has been ap^Jealcd from, and*either af¬ 
firmed or rpveifcd in the Houfe of Lords: this omiifion is the 
iinore ma'teiial, as in thofc inll.mces it will in general be found 
tnat fuch cafes have been pretioufly reported in a more ac- 
cucata and aniple method than in the prefent Collection. W« 
ihall efofe this article with pointing out Come of thole Cafes^ 
with referentes to ruchap io*r Reports of them as have 00- 
Kusied on a eurfury infpedtion of the prefent volume. 

ib] .P4«; 
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Page. 

I. Vernon v. Vernon. 

13. S'.ilcroan v. own. 
54. Jefus t'ollepe ‘v. Bloom 

65. Fcarce *>. Grove. - ^ 

66. Smith v. H^ytwcll, - 

67. Rfich Kennigatc. - 
78. Aiineflcj fx parte. 

116. J’arlons v. Freeman, - 


i*|r] 


Comyns. 381. 

‘. Atk. 477. 608- * 

. Atk. 2b2. 
j. Aik. 522. , 

3. Atk. 06 . ^ 

1. Vc3£. 123.1, Wilf 227. 
3. Atk. 481. • % 

3. Ark.^741. I. Wilf. 30I. 
1, HroMu’s Ch. Rep. 124. 


1 1). Tunftall V. Brachen. - 

214. Pole -v. Fit*/.geralU, H. Lds. '5. Bro*n. P. C. 131. 
237r Tyrcom cl ‘v. D, Aiic'uil'jrj 2. Vcz. 299. 

277. Hivjton V. Hiaion. - r , Vc/.. ofi. 638. 

279. Wilfon V Ilarmiih. - - 2. Vtz. 672. 

,285. Senhoufe-x'. Karle, - - • 2. Viz. 45^. « 

356. L.wther'f. L Cavcndifli. H. Ltls. i;. BroAn, P. C. 349- 
521. Btfitoct-y. Seymo'T,* * - e. Atk. 482. 

53}. L.Beaulieu•T'.L.Cardigan.H.Lds. 6.Brown.P.C.232. 




Bendlows. 


„ Hayford 
S®** Wainwrighi 
586. Dnehe/s of Bucks v. Sheflield. 
645. Smith V. Clay. H. Lds 
6S2. Villa Re<vl <y. Ld. G^alway. 
770. Horfley ‘I'. Bell. • - 

775. iftirnUTii*^. Large. 

776. Turner v. Turner. * - 


Ptec. in Ch. 45, 

I. Aik. 628. * 

6. Brown’s P. C 395. 

I. Brown’s Ch. Rep. 4. 

I. Brown’s Ch. Rep.*io2. 
I. Brown’s Ch. Rep. 537. 
1. Brown’s Ch. Rep. 316.' 


Z . Rfjqrts of Cafes arguqd and cletcmiincd in the Court 
of King^s Bi:nch, in Eafter Term, 30 Geo. III. ‘By 
Charles Uurnford and Edward Hyde East, 
Efqrs. Barrifters at Law, I^olio. Price 5s. * 


€ * * ® 

3. Notes of Cafes in Points of Pra£Bcc in the Court oT 

Comm’on Pleas, at Weftminfter, from Michaelmas 

Term 1732, to Hilary Term 1736/inclufive j.publifhed 

with the Approbation of the Judges»of that Qourt. By ,, 

Henry Barnes, one of the SAcondi^ries. The Third 

Editi«a^ic one Volume j^oyal 8vo. Price 12s. 


Thi# is a new Eilitlon, rt,a rcduced^price, of a very ufeful' 
bouk,*whjich had of late tpx:om‘e*very fcarciT. 

t 

4. Introduction to the Law of Nifi Prius, By ' 
Fb^ancis Huller, Efq. 5th Edition, with Additions, 
the prefeht time, in one Vedume Royal 8vo. e Price 
lOs. 6d. bound. 

Some conliderable additions are made to the prefent editioQ 

* tl^ valuable work, to which is now annexed an Index of «■ 

• . . the 
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tKe names of Cafes; a^ it is at the fame time comprefled 
into a I'mallcr volume ; ^t we do riot perceive that any altera¬ 
tion has been made In me ap-angem^iri^t It; and it is ob- 
fervcd by the lea'ned'aulnor (in a fliortadvcrtiftment), that* 
this wO^k might have been eah^ fwoln to a much larger fize*. 
b3r adding other determinations on the lamtj fubjt-dls;. but the 
original defign of it was ro oiledl rules and pointii, ansi not tef 
r^ort cafes. I was intended for a ‘vade mecum on the circuits* 
and prolixity w'ould have deilroyed its ufe, 

5, A System of Englith Conveyancing, adapted toScot- 
• land. By JIames M'J^ayr. 410. Price i2^<id. in 

Boards. • * • f 

6. Essay on the Lawsof Contradifs and Agreements. By ' 
John Joseph Powell, Kfqs Barrifter at LavP. Two • 

Vols. 8 VO. P/ice 14s. bound. 

• • 

This performance is fuch at tn’ght naturally be expelled 
from what we know of ihc other profeffional publurations of the 
fume author. In prop icty of arrangement, freedom of 
dUcuflion, accuracy of iiivedigation, and eaikiefs of ftile, it 
wifl be no adulation to fay, that by flo treatife lately grefented 
to the public, on any branch c'f the law, is thtT'excelled. 

• The author int oauces his fubjcfl by a preliminary feflion on** 
the griiiritive date of ||goperty, in \fhich he at once fliews hn 
intimate acquamtance wi.h all the writers on the ^nivcrfal 
ptdnciplcs ofjurifprudence ; and in’ the compaf^of atcw pages 
prepares his reader to enter with advantage on the immediaie 

• tuiijtit of tbc wo'k. 

He next confiders the" aff.nt neceffary to contrafts and 

• agreements, and power of diflercna perfons, as moral 
agelio*, to bind themfelvcs and others ; und< r a’hich head ho 
conlid.r#, firfl. What perfons are capable of binding themfclves 
by theil•#contrafl^ ? ^ Secondly,*\Vhat perfons are capable of 
binding yiemfelvc#, dqd alfo otheis ? Thirdly, In how many 
ways an^ffent t(^ a contr'aiSt may be given ? ^nd, fourthly. 
What circumfiances invalidate fuch afTent. • 

In the courfc of thefe inqunits he embraces the opportunity 
which naturally pre^nts itfelf^rf exanAning the primricty of 
the late decihons, with rlfpc£l #to the liabilityvor married 
Women liviqg apart from their hulbands, cn a feparatc 
maintenance, und^r articles of Icparation ; and though we had 
Vntertained a very ftrong opinion (»f the propriety^of thefe 
decilioiis, yet we ace forced to cor.fefs, that JMr. Powell’s 
reatoning is fo powerful as to raife tomething mdre than doubt, 
whether |bole dccifioRS Atavc not proceeded on eironeous 
principles, Vid. vol,, 1 . from*pagc 75 to 108. 

[ b a ] ^ fTbe 
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The next Scftion treats of the fubje[is of contra£ts, arrangii)|| 
them in a natural order ; but the remarkable part of it 
is an exam-nation of the cafe of and Webb^ un ^be- 

Aiiniiity A<ft[vol. f.'t^oin page*207 io 231.] in the courfe of 
Vhicli the author minutely inveftigaies the principle of that 
determination, * ' 

♦ jn the^ollowin5,S>e£tion he confiders the general nature of Con^ 

trails anti Agreements, dividing them into Contratfts exacuted 
and Contnifts executory ; and whether executed or executory, 
into cxpi'cfs and conilru 61 ivc or implicative; limple or abfo- 
lutc and coodidoaal; and laftly, written or unwritten. Under 
the Iftft of thefe dlftination's, h^gives an account of the S:»tu|e 
of and if all thtf Cafes tliLt have beei? agitated fince 

that Static ; altd endeavours to eftablifli feme leading princi- 

*^plc as the criterion, whether the Statute attaches on the Con* 

jO. , ‘ *• * 

tract or not. c 

He proceeds to treat of Qon/rafts or Agreements, coiifidcrcd 
as fuch in'equity, when they arife out of inftiuments which 
have a different cffe£l,'at law ; and this Sefliion he diftributes 
into tvjo divifjons, confidef-ing, hirft,** What, in the view of 
a Court of Equity, amoun's to a Contradt or Agreement 
and, Secondly, Hovv it may be proved in equity. 

In the next Sedlion, which treats of the confideration nc- 
eeflary^ to fupport a Contra.'^t, Mr. Powell inveftigates, v'ith 
cun(ideiubl&-lcjb''ning and ingenuity, a queAiun which has 
i, often occupied the pen of the writer on general law, and * 
foinctimes engaged the ,'ttten:ion of the Couits of Juftice in 
England, the nature of a nuJum paRu*: and its incident^. 

The tjvo r^^naining Stciians^of this volume treat of the in¬ 
terpretation of Ck>ntra/fls, and annulling, difeharging, refeitSd* 
\ng, waiving, or altering them. »• 

, The fubjedts of ihe Second Volume arc. The Remedy to 
enforce Agreements ir. Law orTEquity; jhe equitable Jurifdic- 
tion in decreeing the Performance of Executory Contracts,* 
and relieving againlt unrcafonable ones; and, laftly^ the Prin¬ 
ciples on which Courts of Equity refufe interfere in cafes 
of ContradU or Agreements. ^ ,, ' 

From this account, which conUfls cft little mord'^than the 
titles of the fevcral Sedtions, the intelligent leader will, no 
doubt, c« 5 ifl!tudc wc have not complimented Mr. fowell too 
. much with refpedl to the ptppiicty of the arrangement. . 

In ragard to the ftylc, it will appear,*bn perufal of the paf- 
fages abo^c r»ferred to, fhat it is cafy and perfpicuous.—• 
Vvhero indeed he is under the trammels of Cafes apd Cita¬ 
tions-from ancient books, we ftill fee the phrafcology of tljp 
lakryer,^ and «t ^nuft be confeffed that no final! degree of at¬ 
tention is required in a treatife on any particular braqdh of 
municipal law to avoid it. By the phrafeology of the lawyer 
' we do not mean its technical tenns ^ thefe mull always be 
ufed, and by no means detradt frooi the elegance bf the com- 

* v polition; 
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podtioQ; but a peculiar lurn of cxpicflion u'hich hurts the ear 
of the general fcholar. But where he is le't to the free range 
of^is own mind, as in lift Preface tr» t^^Jeadcr, Mr. Powell 
has fhewn. that had his rttention been oirTOlted t6 that olT|jc6l,« 
}ie could have throuerhott acquitted himfelf to<he farisfadtion. 
of the n’iceft ear. On the whoft, this worje is not only very 
Valuable as an eitmentary book on the fubjeA on whi«h it pro* 
fcffcaCo treat, but has confidcrable merit as a Ikerary cotnpo« 
hfion. 

7. The Duty of ddNSTABLES. Containing Liftruc- 

• tions *to C^nftables, Couftables, He-adboraughs, ■ 

Tythingmdn, &c. in.tbe fevei^l particulars/of their 
office. 8vo. Price 6d. * # 

Publilhed by dire£lion*of the Society for carrying bis Ma¬ 
jesty’s I'rocl imation into effccf; find feems to be ti very ufe- 

ful alClUnt rn thatpdice. 

• • 

8* Collection of the Statutessaitw in Force rela'tivc to 
Elections down to the prefent Time j wirii a copious 
Index. Alfo an Appendix, containing the Orders of 
tile Houfe of Commons concerning jfledtions; the 
AtEls regulating the Election of Peers «Bnd- Ml-mbers 
for Scotland, from the time •of tlie Union; and an ' 
Extract of all Controverted Mentions determined by» 
Sefe£t Committees Glider the late Mr.’CjRE/J^tiLLE’s 
with References to the Journals t)f Ac HToufe for 
tlic Propeedings tliereon, and to the printed Reports^ 

► where the Cales have.been reported. Ry Richard 
Troward, o^Norfollc-ftleet. 8i«). Price 7s. 6d. in 

• B4)ards. • ^ 

9. Dige*st of the- I«w concerning County Elections: 
containing the Du^ and Authority of the High Sherilfj 
from itfe Recejpt of,the Writ to the Retarn thereof; 
and the Mode of Proceeding at Cou»tj^iSle( 5 fions, 
whether determined by the Vicw, the Poll, or the Scru- 

• ,tiny; together wi<h the ^^alificatioift and perfoaal and 
other Dilquaufications of the*Voters. By Samuel 
HEYWooDf Efq. of the Inner I'eniple. 8vo. Price 
7s. 66 . in Boaids. 

10. Treatise of the Law of EleeSlions arranged and 

laid down according to ttic A£ls of Parliament relating 
thereto. *By John Vott^r, of Guildford, Attorney 
at Law.. 8vo. 61 pages. Price 3s. ^ • 

• . II. Mem-* 




A AltilsriR OF LAW FVB! lOAtlON^. 

tl. Members* and Eleftors* Ufe^^l Companion for the 
prefont General EW^iuti. Containing an Alphabetical 
Lift of tfec &c. of Great Britain, Che 

Right of Elciftion, and Numbercof Voters, with a Lift 
of the; late Members, and a blank Column for the New- 
defied Members. 8vo. Price is. 

^ S0 

■^■11 

Jn the Prefsy and Jhortly will "Le publtjhedy Ij/ew and 
^s. J 7 npnffved'‘Editions of , 

t f' ■ - 

1. Burrow*s Reports of Cafes determined in the 
Court of King's Bench, from the Time of Lord 
Mansfield’s coming .to prefide in that Court, to 

the lafti of Geo. III. In five Volumes Royal 8vo, 

•! 

Douglas’s Reports of Cafes determined in the Court 
of King’s Bench in the 19th, 20th, and 21ft 'jf 
Geo. III. With additional Notes a)id References. 
In two Volumes Roj^J 8vo. 

* •• And^ by the fame Author, 

3. Reports of Cafes of Controverted Eleftions deter-* 
mined in the ift aiid 2d Seffxons of the Fourteenth 
Parbamcr^t of Great Britain. Witli additional 
Notes, icQ, In.four Vols. 8vo. . 

A Third Volume may be* alfo fhortly expeiled of 
Mr. Luders’s Reports of Eledtiont Calcs. 

t * i* * 

5. A Second Volume of Mr. Burton’s Praftice of the 
Office of Pleas in the* Excheqtier^ with the Modem 
Rules and Orders which regulate the prefent Practice of 
that Court. 

> 

6 . Allb a Collection of Cafes in Law and Equity, 
and Opinions thercupbfi by eminent Counfel. Pub*-' 
liflieJ from the Originals, collefted by an eminent 
Praditioaer in the Courfc of Forty Years Fradice. 
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1. EPORTS of Cafes determined in Aic Higm 
Court of^Chancery. during the thlrteeirth ^ 
Year of his prefent Majefty.^ By Williaa^Brown,'* 
©f the Inner 'I'emple, Jtfq, Barrifter at Law.* Fdio. 8s. * ’ 

* , 

This forms the Firrfi Part ofitlie Third Volume the Au¬ 
thor’s Reports in the time of Icfrd Tturlow. 


2. Reports of Cases determined in the (Jourt of King’s 

J^ENCH, in Trinity Term, 3o.Geo. 3. By Charles 
Durnford and Edward Hyd» EAsf, Efqrs. 
Barrilters at Law. Folio, ys. •• 

« • 

3. liCDEX to the Third .Volume of the fiyd.Reports, 
.including Hilary Term, izg. Geo. 3.*to irinJty Term, 

30. Gqo. 3. F olio. 2S. * 


4. Reports qf Cafes determined ^ in the Court of 
’ Common Pleas, in Eafter imd Trjnity Term, 

30. Qeo. 3. By Henry BLACKSTONE,Efq. Folios 

7s. 6d. » • • 

% » 

5. Ref'Srts of C^Vsafgued and determineti in the Court 
of King’s Bench, duyng the Time <©f &crd Mans- 

. field’s prefiding in that Court, from . 30. Geo. 2i 
, ’1756 to la.jGeoa 3. By bir James BiJRRoW, . 

. Knti late Matter ot the Crovv^ Office. A n?W Edition, 
with additfonal Marginal Abftra<tts of the Contents of 
^ each Cafe, and References to the contemporary Reports 
of the fame Cafes. In Five Volumes* Royal'Oiiavo. . 
I2s. 6d. in boards. 

In this ft-publicatioft of th^valuible Reports of Sis James 
Burrow, references are made to the contemporary roosts pf 
Jhe fame cafes, and abftrafts of the cafes ai-e addecT in tjie 
• marginjipaiittitigout the detehninatiooof the court in each cafe. 

• B b 4 6. Crown 
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6 . Crown Circuit CoMPANmN i Containing, The 
Practice of the AHizcs on the Cff-own Side, ana of the 
Courts of General tind General ^Quarter Seflions of pie 
, Peace i ijTtluding^"?^ Collection of» ufeful and modern 
. Precedents *»f Indictments and liiformations in criminal 
Cafes, as well,at Common Law as thofe created by 
' Statute, &c. ‘I'o which is added, I'liE Clerk of 
Assise’s Circuit Companion, with Tables ofTees 
See. By W. Stubbs and'G. Talma,sh. The Sixth 
Kdition, with foveral Additioi;^, Improvements, and 
modern References, by .Xhomas Dogheaty, of 
ClifFo<;jd’s-Inn. In @ne lar^c Volume, CXitavo. los. 6&. 

\ In the i^-publication of this very ufeful book, the Editor has 
cautioufly retrenched fech parts as \Yere deemcc? oblblclfc and 
nnneccflh’-y in the formere edition, and fupplied their place 
with precefients for a variety of purpofes, which have either 
received the fan6Hon,of judicial determination, or have been 
fettled ;uid approved by counfcl eminenrtn that line of praflice ; 
and in the choice of thole additional materials lie.has carefully 
avoided that prolixity wliich has of late years beenfo generally 
difcouncenanced anddifeouraged, from the bench, in pleadings 
in penal proceedings. . • « 

Some*addition's are allb made to the doHrins of indictment j 
, from the befl. modern autliouities on the fuhjeft; and luch othcr« 
^lliftances of marginal ncecs, and indexes to the contents, are 
r.ow added, as fnew graat iiidullry in *the Editor, and *Confi- 
dcrably ^iCrt^fe t^e utility of llie original work. 


7. TPvE.'tTisfi on the Law pf Bills and PromifforyNotes;^ 
By Stewart Kxd, Bawifttr at Law, of the Middle 
'I'cmple. 0£i»,o. 3:>.. 6d. Icwcd. ‘ , 

The Author, iti his Addrefs to the Public, has hintfelf Hated 
the objedl he has in view, which is, “ ?o produeffe a campoAtion 
which, without difguiUng the proftlj,«orfhl reader^, may be 
cafily comprehended by men of ’ buiinefs^ and fefve as an 
elementary''ja'cafile to the ftudent. [n executing this plan he 
has given, under each divifion, an hillcrical deduftion of the 
opinions which hav^'been htU on the p^nt immediately under ■ 
dilcu(iion,«andconcluded wth the law, as fettled by the lateH 
decinons, where in fa£l it has been fettled ; ^/Herc the point 
remains in doubt, he has Hated the arguments on both Ades 
the queftion. * 

In treating ‘upon his fubjeft the Author has divided jf into 
nine chapters, under the following titles: 

Chap. I. Of the Origin Natiye of Bills of Exchange 
.and Promillbry Notes. 

• Unj^er this head the Author difeufles, what a bill of exchange 

k, (hews the nature of ufances,. the eileft of the old and new 

• ' • . . 
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umil^r 

of Jh« 

It, W 1 


of days . of grace in diiTcrcnt 
|hc inrtrumcnt, and the oiigin of 


ftylc thereon* the rumii 
countries, the form of 
proniilfory notes. 

C%ap. 11. poi.'.tsGuj, Who may mzbfm Pill ^f Exchange 
cr Promurory Note, aii<^ be Pajties fa the Negociatioii of* 
them. • % • ■ 

iChap. TIf. Ihcws the Refemblance wrdch^Bills of Excliangc^ 
snJ Pi^omiirory Notes bear to one aaotiic*r ; and Sf their 
different kinds. , * 

Under this he;Ed the Author fhews the didinflion between 
notes made payable to a*ijiaii and Ills ordei-, *jr to the order of 
fuch a maR, or to fuch a man^ or bearer, or fimply to the 
beircr ; and pqjists out the^iine at wkicli fuch notes .mull be 
demanded. * ' • 

^ Chap. rV. treat'! of the Pyivilrges of Bilh of Exchfinge and# 
Proininbry Ndtes, and tl^ Circumilanaes nccefiary to make 
them good. , , ^ 

* In tliis Chapter the Author points out the refpefrt in which 
bills of exchange gnd promifibry note^, tlyjugh conliJercd only 
as evidences cf a nnijle'contraft, »re regarded as fpe^ialties, 
and other advajitagcs belonging t<S th?t^ i and marks out the 
qualities efl'cntialto give aninllrumcnt or writing the character 
of a good bill of exenange or proniiflbry note. 

CJ^p. V. treats on Acceptance.* , 

And the Author ’difculTes Accejjtaiice undur tlie fallowing 
points of view : • , 

“ Firft, With refpefl to the manneij in which an Acceptante^ 
may made : Secondlyi The time of making it : Thirdly, 
The parties by whom and to* whom it is^ni.atl||:‘Epurthly, 
Its diAercnt kinds : and. Fifthly, What* fliall amount to an 
Acceptance * 

Chap. VI. On the Tranffer Bills and Notes. 

• Under this head tiie fubjcA of indoifeiffeyts is treatsd of, in 

aTl its»varjous applications and effcifts. • 

Chap. Vii. The Engagement of the fcveral Parties. 



incurred by becoming partic.s to the inltrumcri^ ^ 

Chap. VJIl. Of the Kerned^ on a Bill or Note, 

.•Pehitsout the forms of aftior^riPpIicalTfe to the .Situation of 

f afties difterently*inte^'iled hr bill, of exchange ari^ tfotes of 
and ; and wha^ i.s neceflary to be liatc J in order to inti tic the 
• parties interetted to recover thereon. 

Chap. IX. Of the ^roof neceffary at the Tj-i.al, and of the 
DMence that may be fet up there, • 

, Coltefls intooiie point of view the general doctrbic explained 
iiaore fully in the preceding ciiantcrs, and contflns alfo many 
«ther ufeful obfervations* upon *1116 l*.ibje£t: and herein the 
^ Author talced an opportunity of difplaving th-' arguments ©n, 
each fide of the important quefly*oii no.v pendin-; in thelioule. 

■ ’ * • of 
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of lords, as to tlicefTeft of ficUtious^dorfemcnts, and date's the 
pointspropoled for the opinions ot fie judges. 

'I'he above is a^cfteral Hat.; of t»e matter contamed in this 
work, in wj»icli lVrfM|yd has fully aifc^iarged his undertSking 
with the pul||ic, having given a clq^ir, plain, perfpicuous tra-x 
upon this important rul)jeel,»fo written and ajrangtfJ as to be 
cafily pnderftoo;}*by perfens of the molt ordinary capacity, fmd 
at the fame ^ime to iatisfy the molt rigid critic in point of 
purity of dyle and cbi'iical eampofition. But we could hav'e 
wifhed that a table of contents had preceded the work, by 
which the method in which the fubj*eft is treated would have 
been rendered immediately,obvious to the rcadtr, and^ of 
courfe^tlie fubjedfls undSr each difWnfl head of*inquiry more rea¬ 
dily alcjrrtained. Thilwehave licre, inloine degree, fupplied. 

8 . Harrison’s A’ccompliflicd Pra£titionei^ in the High 
C oifET OF Chanchry ; filcwing thc wholc Method of 
Proceeding?, according to the prel'ent 'Pra6Hcc, from the 
Bill to th_' Appclil incj^ifive, witli Fofms and Precedents 
of'Bills, Anfvvers, Pleas,»Dcinurrers, Writs, Commillions, 
Interrogatories, Affidavits, Petitions, and Orders, See. 
Seventh Edition. By 'John Griffith Williams, 
Efq. of ^incoln’g-lun, Barrlfter at Law. 2,Vols. 
O&avo. j£v. . ‘ 

. . . • * 

This edition is coijfiderably enlarged, under a new .ar.d 

methodical arrangement, by the aidicion of a grea» vatieiy 
of ms^ter ^ppl'Kable to proceedings in equity in all ic: 
branches, and refemnees to modern authorities and decihbii:.. 

g. Costs in tiik QoueT of Chancery, wfrh 
pradtical Dirftd^ions and Remarks ^or the Guidance o 4 ' 
the Sflicitor in the condu£ling of a Caufe, frbm the 
Commencement to its Clofe ; in which thetPradlice of 
the Court, and particularly before the Maffier, is fully 
explained in a Manner cntyld^ new. « With an, 
Appendix off r^jeedents, £:c. <i^art». 7s. 68. in boards. 

• 

10. The Practice of the Court of KingHs BENiCi^in 
PifR^NAL Actions. Par* I. "By William Tidd, 
of the Inner 'i'cmple. O£ta\’o. 4s. ii^boards. 

After the various books that have |been publiflicd oic the 
praflfce of our courts, it might well be doubted, wliat could be 
attempted in any new work, and whether any thing .dould be 
added to the prefent flock ; efpecially when we conlider, tlwit 
the prafticc of courts A a fulled no? capable, perhaps, ofbeing 
W ated perfeftly in any book whatfoescr. But,the Author of 
li e*work in quvllion has, in our judgment, made an attempt iif 
Vihichhe hasfucceeded. 'J hat book diflVrs'io Jir/K from tholc 

which 



• •• 


A A£GftT£K OF LAW B LIC AT iOM 3. 



VHlch have gone befo/e Thofc by Richard^n, \x^Harrifinf 
by Crem^toKf and others,^ve been (kctched rather in the form 

* . ' - - “ - - ■ - authority 

of praiStice. 

ip%ted ; it is a» 

plan that has the beft digdftj of the law for c:cainj»lei; J: is enfy* 
of accels to the pradliccr, and*carries ainliouiy with evsrj 
phrt of it. • • 

But^ wth all its merit, the prefent Author has thought it 
adVifeable to defert this platf, aiid purluc another. He 
has aimed at flic, method followed by ^iackjo/ie, in his 
Commentary, and by Mitford and Hyndc, in tlieit books of 
p^ftice In equity. He has* comp^elVed and moulded his 
materials fo a3**to form ou^of them flowing narrative. He 
opens and difplays the various llages of a caufe, ini a llyle o£ 
compaction t^iat interells and fixes tlie j-eader’s attention. JTt 
the fame time that he inlBres a perufal of his work, bythc form 
in which he has put it, he has not liS't it witiiout thtf lupport of * 
authorities ; • they ^cem to be cited very confiantly for every 
point he lays down. , ^ 

'fhc prefent volume contains enly third part of the whole 
intended work ; namely, the proceedings in anaAlon previous 
to the plea. In another part it is intended to continue the 
pr«cecdings, from the plea to the, final judgrifent; and in a 
third^ part, to on to exccuiionsj ^vnts of t^orj fir^ facias^ 
repUvbu^c.^c. ' 

* He informs us, in his Prcf.ice, that the fecond and third 

parts ^arc in a ftate conCJerabfe farwardnefs ; but on 
account of his profemonal avocations it may ibne years 
befpre they are pablifhed. • . * 

We are very glad, on the Author’s account, that he has (B 
good a reafon, although it .will, in the mean time, be a Infs to 
the profeCion. However, \vc rfVe ohligtinl to him Cm what he 
hps already furnifli^d us, as we have a prcTpeiS. of pofiefiiniJ; in 
this, *a book altogether wmeh iiiure readable lhaif any t.;iug 
w.hich hai^yet appeareJ,pn the of the kirg’a hencii ; 

and this may be iaiJ, without throwing any difereiit on others 
of cfiablilljed authonty^and of merit peculiarly jheir own. 

II. The New Instructor (2 LERiC/‘.fci‘5,*flKtriiig the 
Authority, Jurifdictiou, u;id irsodcrn Prwejicc, cf the 
.•Court of Cor^Mos J’irf'fts’, vv?th DiieiSlions for 
'’commencing* a-^d defending* efftcring-up 

Judgments^fuing-out Kxccutiens, and proceeding in 

* Krror; To which arc added, i!ic Rules of tJtc Court, 
Modern Precedenis, and fevcr.il other ina^Teis necefiary to 

be* known by Attornics and tlicir Clerks in 'Pown and 
Country. By John Im^jev. OAavo. ^'hird Edition 
corredeA 9s. • * ^ 

It appears from the A*>thor’s Preface, that fomeconfid^rable* 
additions arc made .in tiiis, edition, partituiarly of the p»-oceei? 

• • • • * • il-,g3 
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ings by crigiifal quart, claufum frej^iy and in replevin ; the 
mode of proceeding to trial by p^vifo, and itiftradion for 

e reparing the brief anjl arranging tk evidence at niji pHus ; 

elides which, the has undergone a thorough revi/ioni 

•Some pafiagcfi that were exceptionable ftavc been reAified, and 
others that wefe doubtful expl'^ned. ^Thc references ^Ifo have 
^en carefully examined, and the necelTary corre6tions and 
additiorih are made. 

t • 

f 

12 . A Tract oji*DuclIing : wherein the Opinions of feme 
of the ^moft «elebratc'd Writer*!* on Crown Law ase 
examined and corredted, cither by the Authority of tj«e 
feme Writers, declared in cqfitradidlory'Scntiments on 
^ the fanye Subjecl:, collated from other Parts of theirWork^ 

• or by the folemn Decifions of more antiei>t^iV’ritcr% of at ’ 
leaft equal Authority, in ordel" to afcertain the due 
Diftinction between MSnflaughter and Murder. By 
Granville Sh^rp. Second Edition^ wifh Additions. 

0£tavo. IS. 6d. • • 

^ * 

13. Reflections occafioned by the Frequency of Fires 
in the Melropolis : with Thoughts on Meafures for 
addling to public Secilrity, and Remark! on tiie IjaI^ of 
Arson. ifddrellLcl to the Right Honourable Lord, 

Kenyon. Octavo, is! 

• • 

•> « 

The •contents of this pul*ication are as follow: 1.1 A 
curlbry View of the.pre-fent State of the Law: 2. Inquiry 
1/hcther the Benefits of (nfuiance are a Compci^fation for its 
Evils: 3. Whence it arilcs that the^wilful Deftruftion of a Ship^ 
in order to defr.-iiul «'he InfuHirs, has be^n made a capital , 
Felony, wdiilii the ftTting Firctoa Houfc, for the like fi-.-iu^iileitt 
Purpofe, hds never been taiien notice of by any penal Statute ; 
altliough the latter is a Cyiinc of gseater Depravity, more 
frequent, and far more terrible in its Con^quences ;*4. Means 
propofed for,lefieaing the Frequen^ of Fires London, 
'Viz. by a Firc-Watcli and a Fire-Jury ; j. In what Manner 
the EvpciiccoPa Fire-Jury aught to be defrayed : 6. Of 
fraudulent Claims upon lufurers ag,.unft I''ire : 7. Obfi rvatloiw 
on th^ 6. Ann. w^iii:li tordaiiti :u Puiiilhincnt for' 
Servants wlio by their Cd^ek'l^nefs have occafioned a Fliv ; 
i. Conclufioii. * . 

. ^ -—___J — 

•1 

Prepar ing for Puhlicailon^ • * • 

]. Bqtt’s Poor Lam^s ; ar,*a C«*llc<Slion ofDecifions of 
4 he Court of King’s Bench, u^on the Subject of the 
• Pdor’s Laws. By Edmund BoTT, Efq. of the Inner 

• * ‘ • •'I'enqdeJ 
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Temple, Barrifter it Law. The Third Edition, in 

which the fevcral Stjrutes, together with aiJ the reported 
Decifions of the Cfcurtp, from fthe Reign of Queen 
Blizabeth to the JEnd of laft IVlfllj' I'ei iiA, and inanjib 
Cafes, never before |>ubli{>iecl, upon this* Subjeft, are. 
digelfed in regular Order, ^.nd the v/ly^le Syltem of the 
* Poor Laws placed in a clear and per^iciions Point of 
,View. By Fra-ncis Const, Eftj. of the Middle 
Temple, Baryfter at Law*. 

J. A HisTOTiY of the jPlincypal Tranf’.dlions o*f thclrifli 
•Parliament,yrom the Year 163^^10 1666; containing. 
Proceedings of the Ldrds and Commons, during the 

. Adminiflrat|on of the Earl of Straflbrd, and or the 

Difke of Ormond ; with a Narrative of his Grace’s Life, • 
collected from the Papers ‘of* Sir Robert Sdlithwell, • 
Secretary of S'toje in Ireland, and Prclident of the Royal 
Societyi with*a preiiminary pifeourfe on the ancient 
Parliaments of that Kingdoiftu. iBy the Right* Hon. 

^.OrdMoUNTMORKES. • 

The intended arrangement of the contents mf this \s*ork is 
as follows : , • ^ 

Preface. • * 

• Chap. 1. Introduftion. Accoafit of the Evpedition of* 
H en»-y II. into Ireland, from GiralJul Cambrienfis. • 

Chaf*. 2. A Revlevv*ofthe S^effionsofthe Iriiji Paryament, 
froiy the 9th of Edward M. to the Reign cf lilfeabeth. 
Hiilory of Poyning’s Law. * » 

^ Chap. 3. **The Parliament of Elizabeth, and the Orders 
tranferibed from England, ih Ure Seffioi^s of the 38th of her 
•Il^ign. * • . 

Chip, 4. Proceedings in the Seflions of 1613. #615. 

Sect. i.» A Life of the Duke of Oimond, collefted from 
original Bapers of his* Secretary Sir Robert Southwell, 
afterwards f refident t)f fhe Royal Society. 

* Seft. 2. • Proceedings bf the Houfe of Lords, from 1634 ta 

1666. • • • . 

Seft. 3. Proceedings of the Houfe of Commons, from 1634 
to i6r66. ^ * m 

fif-a. 4. Ofthe piincipal Sfcmliers of the Irlfli P^irliament 
—Primate UJhei^Sir John Davis—Thc Duke of Ormond— 

• Sir Aiidley Mervyn—Sir John Temple—Lord Mafferecne— 

Ear! of Rofcom|non—Sir William Petty—Sir William 
Templj. 

Seft. *5. Summary of this Work. Comp^Kon of the 
Ancient and Modern Selfigns «Jf J^ie Infli Parliament—Periods 
of Affembling—Confercnces^Examiilatiqn of Public Accounts 
Iffuing of Writs — Of tbe Orders 6f the Houfe of Lords^ * * 

AppJtK.* 
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c 

Afpbndix.—-S eft. !•' The Farmfofthc whole Revenue of 
Ireland to Lord Ranelaph, in 1675 . r 
c Se£l. 2 . A of d^Tparliament fcfi*the Three Kingdoms in 
1658 , in the S?rote£lor9u of Oliver Cronr well. « ^ 

Se£l. 3 . A i^eech in 1787 , upon t^iie Quellion of rehearing 
Counfel .upon Appeals and Writs of Error, and u|>on ‘the 
Antient Method of hearing Caufes. * 

Plans, Elevation, and Se£tions of the Houfe of Parliament 
in Dublin. 



ADVERTISEMEm TO cbRRESPbNDENTS. 

, TT may he necejfary to ohferve^ thqt a prhndr§ ohjedi the ’* 
• CoLLE<^lVANEA Juridis:a u to form a fund or repojitory 
for the reception of fich occaftonal and fugitive law trails 
as appear adapted to p^cm/ftf the cxthifion of legal knowledge^ 
and zvhicb might othcrvjife efcap>e the general notice of the 
profejjion. In^oncurrcncc with this idea^the infertion In our 
laji number^ of a cafe in which fame important d'fficultiasdh ad 
^ ^ arifetiy with it^e opiniens of feveral eminent founfel of the^ 
preftnt day-^ pohiting otj^* the proper mode of obviating thefe 
ahjeilio^s^^w^s thought a defrahle dcquifition to the general 
. purpofeof oiS publication. It hlis^ however^ been fuggejkedy 

that the infertien of the names of the pas-ties^ and theJignatures 
of the refpediive coupfi /, migk t in cafes of fuch recent date 
prove inco^venienty and liable to mijccsyiruiiion: we^Jhail* 


tbereforcy in deference to the wijljes and advice of oj^r learned 
friends (nctwithjlanding ^je authortty oj" refpciiakle example 
and precedent )y obviate in future e^y reofonablev^jeiiion on % 
that ^eady by ocnitting thofe names and Jfgnatures (unlefs in 
cafe of txpref5perrj^ijf:Qn)ypreferving only fame mark of dlf^ 
tinitidh eachy to prevenp^ the confuJtoH that would neccjfartly 
attend an indiferiminate colleilion of opiniomfrem dijfttent 
hands. , . 

A. Z.’j fek'ond favour is receivedy i^i anjkver to whi^ is 
left as direS^. • * 

hAi T. will appear iji ou^mxt ;<«?«</ in a fidfequentpart 


* of puhiicatieny Hudfbjft’s HiRo];^ of the Court of Starr 

* Chamber. 
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I. REPORTS of Cafes argueJ and dctermified in tjje ' 
^ourt «^,King*s Bench in I^-Iichaf.i.mas TerILi;, 

31 Geo*3. By CftARLES Durnford and Edward* 
Hyde East, Eiqrs. (beidglihe Full Part dfVol. 4.),* 
Folio. ' Pricq,5s. 

***** • 

Reports of Cafes argtied Ind determined in the 

Court of King’s Bench, in the nineteeiTth, twentieth, ‘ 
and tweiity-firft Years of the Reign pf Geo. 3. By 
Sylvester Pouglas, Ef^.-The Third Edition, with 
Additions, in two Volumes, Royal Oftavo. Price iSs. 
in Boards, and il. is. bound*. ** 

• • 

The additions mad? in theprefent edition - ^on0!l»of Notes 
Cjf later Cafes, which havtvbeen dttfrminiM oif the'J>rjncij»Iei 
of thofc reported in the prefent volume,*and references to 
^ appUcabl?'^uthoritie®, which follow, a*- in the former edition, 
at the end of each calc, In she nature of a comment on the 
^points of law thestin determined; whi^method feems to have 
beef! fifll adopted by this Reporter, and has m#t very geue* 
^ral apptmbation, as being equally ufefui and inilrudlive. 

9 

3. Repc^rts of Proceedings in Committees jof the House 
OF Gommqi^ iipdn controverted ElecBons, heard and 
determined in the Parliament called* in 1784. By 
Alexander Luders, Efq. ^arsiller at I^aw, of thg 

• Middle-TciEplcp Voi.-3! IVice 7s. 6d. jp Boards. 

• I 

The prefeifPvolume contains Proceedings on Petitions in 
the Cafes of Seaford 17853041 1786, Hon'Iton,J)ownton, 
Breston, KireI^all, Elcin, Norwich, • 

Carlisle. 

I 

4. Statiftes at IW.ROE,* 3(>Geo. 3. 4to. .3s. 64 . 

in.Boaids. ' « • 

• ■ 'The (9 
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TKefe form the firrt: part of the twelfth volume of Mr. Ser¬ 
jeant RvNKiNnTON^s edition, and thf; fame pait of the Ax- 
%tceiith volume of Ruff Read’s edition.* 

. *■ » m ^ 

5. Statutes at large. 30. Gfio. 3. 8vo, 4s. 6d, 
iii Boards. , ^ ‘ 


TThis publication forms the firA part of the thirty-fbventh 

volume of PicKERANc’s edition*. . ^ 

« 

6. A Digest of the Statute T^aw ; being an« 
Abridgment of all thc.publid'Adts of Parliament 5 iow iiL 
Force and of general, Ufe, frc 4 n Magn^Charta, 
Hen.'3. to 30 Oco. 3. inclufivc. By Thomas 
M^alter Williams, of the ^ Iiiner-Tfc^J»iple, btir- 
rifter ai, Taw. 'I\vo 410. Price 2I. J2s. 6d. in 

Boards, 3I. bound. ^ . 

The utility of an abridgmef\jt of the Antutes, executed with 
accura>~y, \\ 'cry generahy acknowledged ; and fioni the verji 
Voluminous atulitions which have been made to the Statute 
Book of later ye^r*'* Aich a work is hectime highly neceiikry, 
not mercl'/ to the Lawyers.tfiit to the Coi^munity at lai^e. 
The Autfior remsf?ks, that atTls which are oWblete, expired, or 
* virtually repealed. Hill retai.i their places in many editions of • 
the Statutes at Large ; ar circumdance winch, he oblerves, 
mufl perglcx thofe who have occafion^^to conlult that doch-, 
unlcls they' ^of!efs 3 thorough E.ro,wledge of all the cxillin'g 
l;^vs, and are in perfetl recoiledlion of the revolutions which 
they liavc fuftained. ’\’’aviety of afts palled in explanation or 
Amendment of oihe» s, have al^l iiifroduccd much confulion, * 
aiici in many inilafices created repugnarjees not imme- « 
diately recotciJeable. 'I'he talk of forming an Abridgment*’ 
of the Statutes had from time to time Iscen undertakt^-by dif¬ 
ferent authors, and lallly, at btginnfng of the prtfi^pt reignj’ 

by Mr. Cat, whofe laliours have been ncceived with great 
approbation. •The prefent Author has, of ccvrCSi availed 
himfclf of tlie advAutage.s which thofe labouif afforded, making 
iiiCh tmprovc^pciits in the arrangement as a mpre comprehen- 
iive view of the difFcfent fub^p^ls, and progrefllve exten*^ , 
iion of the Statute I.aws fuggl;fte<f; and in ekplanation of thV 
plan on which he has procceddd, furtlier informs the reader, 
that all afts now extinift, or of local or perfonm operation, nip *• 
,Tejc£leJ| afld fu<^ only as are adiually iit force and of gene¬ 
ral ufe retdinetti Where the proviflons of the legiltature i«- 
snain unalterrik the aefs are placed under each title ia.£^htt>- 
nological order; but where ^th«y have received fubrecpient 
mmendfnent, the explanatUtry and conti^uling clauies are exfher 
^etorj^rated with uiigbiab or ^^imediacely reietr^d to. 
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The operative words qf each aft have been carefully attend’ci 
to and prefervedy together with the pijcfcrib^d fel-ms of oatlft, * 
conviftions, and other pri|ceedings. Proper tables are added, 
by which immediate reference may be had to the feveral lla- 
tutea in* their chronological order ; b/which are united the 
advantages of the ufual wrangement m the ftatiites at large, 
and the aefirable pUrpofe^of finding all the ftaiutes on each* 
fulsjeft under one point of view. Which muf^peculiarly recom- * 
commend this worlc as an ufeful aihltant to the country ma« 
giftrata. ^ • 

• 

A succiNC"^ Digetl^iof the Lavps relating to Bankrupts, 

• ill whtch all the reported,.^nd feveral qianufcript Cafes 
upon this-^fnpoAsyit ljubjedt, from the firft palling of 
the Bankrupt Laws in th'e time of Hen. 8. to the Com- 
. mcncemoltk of Michaelmas Term 31 Geo. are in» 
ferted, and tlie refpefltive Rights arid Duties of the Coni- 
miffioners, Creditors, and B^krupt are expired to¬ 
gether with th» feveral Modes of proceeding and moft * 
approved Precedent, fiom tl^ A6t ftf Bankruptcy and the 
% opening of the Commiflion,* 4 i> t^e laft Examination and 
Allowance of the Certificate. 8vo. Price 4s. 6d. fewed. 


The defign of this work, as pfqnofed in the Preface to it, 
is to afford to thole who are not or the pi;gfeflion the Jaw,- 
a clear and fuccinft digeft of the j^ws on the fubjeft, diverted 
as much as portible of technical ^prdffions and profefliona# • 
idioms, and arranged*in fuch order that the feveral parts may 
tipcome perfpicuous and f^iilhir to every capi|^ityi • , 


8 . ExaiSPination of Precedents and Principles; fr<|p^ 
which it appears, tha^an J^mpeachment is determined by 
} Diflblutioi/ of Parliament: T^it]? an Appendix, in 
Ivhich all the* Precedents arc colle^ed. • ^'he Second 
Edilfon, much enlarged. By Edward Christian, 
Efij.* Barrifienand Profefl^ of the Laws of England 
in Univernty of Cambridge. 8vo. Price as. 6d. 

The law on the fubjeft ofcImpeachment Joes not appear hi- 
• therto to have been treated of fo fully^s the fubjeft feems to 
•require; and «iotv#ithrtandin^ %e coraprehenlive mie above 
recited, and |lie copious additioifft that are made^o mis fecond • 
edition, there feems room to believe that other precedents may 
Jbe produced on tips at prefent much controverted topic, <n 
coafiderable weigHt and authority towardsvthe dScifion of this 
cdhftitutional queftion, though wholly annoGfed in*the,abov*, 
publication. ' ^ | • 


VoL, I, 
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' 94poi'LECTioN of Cafes in Law,»Equity and Convey^ 

' ancing j '♦irfth the Opinions of eminent Counfel thereon, 
alphabetically arranged and di Jefted j collecled by ai| 
eminent Prailitioiier of the Court of Excheq^eri^ and 
now puyiihed chlf^ly from the Originals. 8vo. No. 1 . 

' to be cont^med Monthly, is. '5d. i 

^ • • 

^ ft appears fron an advertilcment which accompanies this 
publication,- tfiat the principal materials of it have been c«l- 
lecled during a long courfb 6 f extenlive p^-aftice. 'I'he ad¬ 
vantages relulting in the courfe cf -itiidy and praftice fropi 
thel'e lbur4,2es of rinfornialion, may 'be reatenably ^refumed 
from the great trouble and cxpt'ncc with whic\^ it is knowii, 
that many gentlemen in the line df corr/eyancidg more efpe- 
cially have made colleibons flf this nature, and which, it is 
therefore obvious, may afford equal inftruftlonr ^,sid improve¬ 
ment to thofe who have not the means of accefs to thofe valu¬ 
able culbi^ons. The prdjj:f»t colle&iun confills chiefly of 
opinions of gtntlemen no longer in praiVee; among which 
appear the names of^lack^Jone, ,po&tli, Duane, De Grey, 
Punning, Fazakerley, ffilmer. Green, Horfeman, Johnfop, 
Northey, Pieot, Rivctl Ryder, Strange, Talbot, Wi^rd, 
Wilbranam# Williams, Yorke, and other eminent counfel 
of thf^ fame tinie. It is prppofed to be arranged u^der 
diiiindt heads and titles, Iticluding the following: Advow- 
fon, Anri&ity, Ap|}ointment, Bankrupt, 3 equ<?Ai Common, 

• (vontingcrit Remainders, Contrails, Copyholds, Devifes, 
PiUrefs, Diftribution, Executor, Fine ijnd Recovery, Gwar- 
■ dian, f Leafes, 'Mort^ges, Papift, Rent Charge, Tithes, 
'X’rufts, Willfs,<^&c.' Each Cafe is*accompanied wi^ a Maf- 
ginal Abftraft of the point in quellion, which will j«ry much 
aftiil the Reader in the perufal of the. Opinions, and in refer¬ 
ring to any particular Subjedl of^nquiry or information. Thefe 
Cafes and Opinions are“propofed to publi^ed periodically 
at fhe beginnsig of each month, apd, 'it it bomputed,^ will be 
contained in three volumes complef.ed within thejirefent’' 
Year. The preient number contains, anaong others. Cafe 
of the Right of Advowfon of Bedale, wim the ppLuons of 
Mr. Bootle, Mr. Fazakerley, and Sir’ ^hq; Reeves^ The 
opinion of J<<idgc Burnet on a Cafe of Appointment, referved 
ibr .his opinion, on a Special Verdidl at tlje AHizes. This* 
Cafe is reported in !• Wilf. 2^.* » ^ighi- mention only"* 

' of the abovcttopinion is given, which is not dfewhere re-' 

S orted. Special Cafe in Bankruptoy, with the opinions of 
dr. 'JDuane and other eminent modern Counfel. Several 
op^td>ns of iCfr. Murray (Lord IV^nsfiel 4 )> Sir D. Ryder,^' 
JWr, |i!ilfper, Mf.’HorfeihaJi, Mf. Bootli, Sfc.' . • 


Pr i\Cf 



1 


A* REGISTER OP LAW PUBLICATIONE. 


% 


10. Practice of Ae OfEce of Pleas in th^^ourt ofC^i* 
CHBC^JER, both Antient and Modeih : rompiled from* 
authentic Materials;* with Precedents of Pleadings, Re- 
|K>r^ of Cafes on Points of Pra(|blce, and the Rules of 
Coujt for rcgulatlhg the Praftice.i’By PniLtp Burton^ 
Efqjilate Secondary ^id Firft Atiorifty in the £ud Office, 
*'Volume the Second. 8vo. Price 7?, 6d. " 


^ It is generally underftood tj^at the praftice of this branch of 
the Court of i^chcquer Hps of late years coniiderably on- 
Vreafed, as well fronf^he circumrtance qf a more general 
knowledge which has obtaiqpd of the courfe of the prac¬ 
tice thcrein^B froi^^he modern alterations which have taken 
place under the authOTity^ftlje court, by which the procefs i» 
more alllmi^ted to the practice of the other courts, |ind ia fomc 
^ inlltnccs aifbrds a m^re advantagoous and eligible ccfi^fe 
of proceeding fo^ the intcrefts o^ the fuitor and agent.» The^ 
prefent volume contalhs a vanaty of informatipn TU^plemen-» 
tary to the matfef coiuaincd in the foj^mei volume relating tq 
the antient pra£lice,^ith the* alttMdtions which have of late 
years beeiii made by the new rifles oil 1' 
gulate the buiinefs of the Office of rie 


the court whidh now re- 


leas. 


la a few !Days wjU he pu^Jhed^ * 

1. .TOUCHSTOJ^E of COMMON ASSURANCES T ' 

• or, A Plain and Familiar Treatife, opehing jhe J-earn-* 

* mg of the Common ^flurances or Con%eyan«es of this 
Kingtlom. By William She’ppard. The Six,th^^ 
Edition, revifed*.and correfted, with large Notes"*” 
and adJitioi^ Reference. By Edward Hilliard, 

of, Lincoln's Inn. And a*copious Index of the 
'Coiitents. By Mr. Pi got, Author of the celebrated 
Treatife on Redbveries. ^n One Volume Royal Oc-i 
Uy^ • 

A a m 

2. A LAW ^RAMM^R; or, An Introdadioii to |be 
Theory and Praflice of Englipi Jurisprudence ^ con* 

• taining RaidiiMents a{id llfliftrations of f ^ 

mm* 

7. The Law of Reafbxi 

8 . General Puftoms 
0. EftablifBfed Maxims ^ 

10. The*Eoman Code''* ' 

11. TheiCaBMLaw • 

^ 12. The marine X^w 
' . • 13. n* 

• Ik ^ s * 


1. The Laws of Nature 
■a. The Laws of God 
^ 3. The Law ofiNations 
A. The Law Politic 
5. The Civil Law ^ 
Thd Common Law * 

t 
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I* • 

4^ IThe MiU&u%Law 
*14. The ¥oM Ucw 
15. The Game La^' 
ro« Statute Law f 
17. The Mifkucipal LSSr 
i& The JElighit& of J^rfbns 
' >9. The Rights of Things 
2b. Civil Injuries* 


ti. Mbdes of Redrdl 

22. Crimes and Mifde- 
meanors 

23. Modes of Punifhmfnt 

24. 'I'hfc Courts of Juftice 
2s*n he Vocabula Artis 
26. A general Index 

This Work will be contauitfd in One Vc^ume O^lavo* 




V “ ^ TO CORRESPONDEJsrrS. , v 

« ' 

^ IPh aAi^urther tndehu^lji>r fevergd vuiuahle Communi- 
tntioHSy i« jiSdttion to^eur Stock of ^ri^i^al Jklateriais^ 
which Jhqf have place th%,Couffe of the enfutng Volumci 
The judicious QbJervaUms and Hints of our Correfpondent 
N. ¥,^.all be attended to confflently with ether ObjeSls 
which require Con^deratiotf: The Letter^, of Ti,'B. C,*ti 

leceivedf hnd Jhalihe noticed agreeable ta hts DireSltons^ 

', ♦ » '♦ • 

r S-t - ■ . h - 


To the BIJ^D^ER. 

JH hindingtelp the feveral Parts of this Polumof iti^f tn-~ 
tended that the Pages within JSracketSy^containing t^ * 
gifter Law Publications, Jhould he pieced in r^gtUar 
Order at the End ef the Volume* ' , ’ 








